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State of Vermont 
Agency of Human Services                                                                                            Al Gobeille, Secretary 
280 State Drive         [phone] 802-241-0440 
Waterbury, VT 05671-1000        [fax]  802-241-0450 
www.humanservices.vermont.gov 
   

Date: April 9, 2018  

RE: Responses to Public Comments for the following Health Care Administrative Rule:  
• 8.100 Internal Appeals, Grievances, Notices, and State Fair Hearings on Medicaid Services 

 
 
A summary of comments received and the Agency of Human Services’ responses to those comments is 
included below. Comments were received from Vermont Legal Aid, Inc.  

General Comments 

Accessibility of Appeals  

Comment: Many, many applicants and recipients of Medicaid-funded services are people with 
disabilities, English language learners, or have low literacy. It is imperative that these rules do not create 
barriers to their access to review of agency decisions. The Americans with Disabilities Act, 42 U.S.C. § 
12131 et seq. (ADA), creates affirmative obligations on state agencies to help people with disabilities to 
access services, including appeals. In addition, as the Human Services Board (HSB) rules make clear, the 
Agency and all departments have an obligation to help all applicants and recipients in making appeals. 
The clarity in the HSB regulations must be replicated in these HCAR regulations.  

HSB Reg § 1000.1 (C). Any department or office in the Agency of Human Services, including 
contractors and delegates of any such office or department, shall respond to any clear indication 
(oral or written) that a person wishes to present his or her case to a higher authority by helping 
that person to submit a request for hearing in the form provided by this rule or by advising 
that person to obtain legal representation. The department or office shall promptly forward all 
such requests to the Board. (emphasis added) 

Appeals are to be broadly accessible. This standard also is articulated in the Health Benefits Eligibility 
and Enrollment (HBEE) rules and should be delineated just as clearly in these HCAR rules as it is in the 
parallel HBEE rule: 

HBEE Reg § 80.02(b) An individual may submit a fair hearing request either orally or in writing 
by contacting AHS or the Human Services Board. See § 80.04(a) for the methods individuals may 
use to submit a fair hearing request. A fair hearing request may be submitted by the individual, 
their authorized representative as defined in § 3.00, their legal counsel, a relative, a friend, 
or another spokesperson. The fair hearing request process must comply with accessibility 
requirements in § 5.01(c). (emphasis added) 

Response: We have revised HCAR 8.100.4(g)(Assistance with Appeal) to provide that assistance includes 
the following: 

The Medicaid Program shall respond to any clear indication (oral or written) that a 
beneficiary wishes to present his/her case to a reviewing authority by helping the 
beneficiary to submit a request for an internal appeal (or a State fair hearing, where 
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appropriate). 
 

We address below the comments regarding who may appeal and how to file an appeal. 

Secretary’s Reversal 

Comment: Under the Global Commitment (GC) waiver, the State of Vermont and its Agency of Human 
Services (AHS) elected to administer Medicaid with the Department of Vermont Health Access (DHVA) 
as the managed care entity. One consequence of that decision is that the AHS Secretary no longer has the 
authority under the applicable federal regulations to review and reverse state fair hearing decisions. The 
GC waiver special term and condition #31, which governs Appeals and Grievances, states that “AHS and 
DVHA shall comply with all aspects of 42 CFR § 438, subpart F, with AHS as the state and DVHA as if 
it were a non-risk PIHP.” Subpart F sets out the process for grievances and appeals for Medicaid managed 
care and includes section 438.424 “Effectuation of Reversed Appeal Resolutions.” Section 438.424 
clearly and unambiguously requires the PIHP (i.e. DVHA) to pay for a service or provide coverage when 
the “State fair hearing officer reverses a decision.” The regulation does not allow a state Medicaid agency, 
like AHS, to interfere in that process or in the effectuation of that fair hearing decision by the managed 
care entity. AHS must fully implement this regulation regarding effectuation of the State fair hearing 
decision, and these regulations must be revised to remove any reference or incorporation of any authority 
by AHS to reverse a fair hearing decision.1 

Response: We disagree. 3 VSA 3090(h) mandates that the Secretary of the Agency of Human Services 
(AHS) review all Human Services Board (HSB) decisions and orders concerning Medicaid, whether the 
appeal is related to eligibility or services. There is nothing unique about federal Medicaid regulations on 
managed care medical services appeals, including 42 CFR 438.424, that prohibits the Secretary of AHS to 
reverse or modify decisions made by the HSB in appeals for Medicaid services.  

42 CFR 438 et seq. sets forth requirements of managed care like organizations. The commenter’s remarks 
suggest that this requirement is new in the State of Vermont; however, the State has been required to 
adhere to 42 CFR 438 et seq. since 2006 when DVHA first became a public managed care entity pursuant 
to a waiver granted by the Centers for Medicare and Medicaid Services (CMS). Except for adding 
effectuation timeframes in 2016, 42 CFR 438.242 has not changed, including the reference to “hearing 
officer,” since 2006 when DVHA started functioning as a managed care-like entity.  

The regulatory scheme at 42 CFR 431.200, Subpart E provides the same rights, procedures and authority 
for the State fair hearing process whether the matter involves Medicaid eligibility or services in a fee for 
service or managed care setting. 42 CFR 431.244(f) explicitly provides that the Medicaid Agency, not a 
hearing officer, has the authority to take final administrative action following the State fair hearing 
process. The managed care-like entity cannot effectuate an order until it is final. 

In the managed care setting, 42 CFR 431.244(f)(1)(i) requires that the Medicaid Agency take final 
administrative action within 90 days from the date the enrollee filed an MCO, PIHP or PAHP appeal 
(excluding the number of days it took to file the request for a State fair hearing). If CMS intended for the 

                                                           
1 The regulation governing AHS as the single state agency, 42 C.F.R. § 431.10, does not directly apply to fair 
hearing decisions on Medicaid coverage by a managed care entity and does not in any case allow AHS to refuse to 
follow the very specific and clear regulation governing effectuation of a fair hearing in Medicaid managed care. 
Section 431.10 has also been revised over the years in light of the ACA, and so if the single state agency delegates 
the authority to conduct fair hearings to an Exchange entity, authority to review and reverse fair hearing decisions is 
limited solely to the proper application of law and policy (and does not allow reversal based on the individual facts).  
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hearing officer’s findings to be the final administrative action, as the commenter argues, it would have 
stated so at 42 CFR 431.244(f)(1)(i). 

As support for the claim that the Secretary review process at 3 VSA 3091(h) is not available for State fair 
hearings on managed care services, the commenter relies solely on the reference to a “hearing officer” in 
42 CFR 438.424 regarding effectuation following the State fair hearing process. 42 CFR 438.424, on its 
face, conflicts with 42 CFR 244.244(f) which explicitly provides that the Medicaid Agency, not a hearing 
officer, has authority to take final administrative action following a State fair hearing including in the 
managed care setting. Accordingly, it is necessary to look at the larger regulatory scheme at 42 CFR 
431.200, Subpart E, and the regulatory history of 42 CFR 438.424. 

The intent of 42 CFR 431.244(f)(1)(i), unlike 42 CFR 438.242, is to set forth what entity has the authority 
to enter a final administrative action, and within what time frame. By contrast, 42 CFR 438.242 is 
unrelated to the authority for final administrative actions and is instead solely concerned with the time 
that a managed care-like entity must effectuate a reversed adverse benefit determination, regardless of 
whether a reversal resulted from the internal appeal process or the State fair hearing process.  

When there is apparent internal inconsistency within a regulatory scheme, regulations are to be read to 
provide a harmonious interpretation that gives meaning to each provision at issue. For that reason, a court 
is unlikely to agree with the commenter’s interpretation of 42 CFR 438.438 as it would necessarily void 
the plain reading of 42 CFR 438.244(f)(1)(i) that gives the Medicaid Agency the authority to take final 
administrative action in appeals pursuant to 42 CFR 438, Subpart F. By contrast, our interpretation that 42 
CFR 438.244(f)(1)(i) provides the Medicaid Agency, not the hearing officer, with authority to enter the 
final administrative action and that 42 CFR 438.438 requires the MCO to effectuate the final 
administrative action within 72 hours of notice of the action, gives meaning to both regulations. 

This interpretation is also supported by the long history 42 CFR 438.438 in the Federal Register. CMS 
first promulgated this regulation in 2001 and has revised it two times. In the preambles to these 
rulemakings, CMS makes clear that the sole purpose of the regulation is to mandate the timely 
effectuation of reversed adverse benefit determinations, whether reversals are made through the internal 
appeal or the fair hearing process, not to transfer authority of the Medicaid Agency to a “hearing officer.” 
There is no support in the 2001 to 2016 regulatory history of 42 CFR 438.242 for the commenter’s 
interpretation that this regulation was intended to supplant the clear authority of the Medicaid Agency to 
enter the final administrative action. 66 FR 6229-01; 67 FR 40989-01; 81 FR 27498-01   

The commenter describes the reference to a hearing officer at 42 CFR 438.242 as “clear and 
unambiguous,” but even the commenter does not argue that the rule’s language should be read literally, as 
doing so would require that the recommendation of the hearing officer, not the decision of the Human 
Services Board, must be implemented.  

The federal Medicaid regulation at 42 CFR 438.242 is not a model of clarity but the commenter’s 
interpretation is wholly unreasonable considering the larger regulatory scheme, the specific language of 
42 CFR 438.244(f)(1)(i) and the regulatory history of 42 CFR 438.242. In summary, it is the prerogative 
of the Medicaid Agency to enter the final administrative action following a State fair hearing, including in 
managed care services cases. Accordingly, the Secretary review process at 3 VSA 3091(h) is available in 
all Medicaid appeals.  
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Accountable Care Organizations 

Comment: The proposed rules do not account for the significant number of Medicaid beneficiaries 
attributed to an Accountable Care Organization (ACO) under a contract that defers risk to a private entity 
and delegates many of DVHA’s responsibilities to that entity. The ACO model necessitates additional 
grievance and appeal structures to account for providers’ changing incentives. For example, some 
grievances and appeals for ACO-attributed patients will likely involve denials of care at the provider or 
ACO level. In these instances, patients must be able to request a review of their relevant medical records 
by the Medicaid Chief Medical Officer or an independent provider. If appropriate care has been denied by 
the ACO or an ACO provider, Medicaid must facilitate the provision of that care by another provider or 
entity. It is important for appropriate grievance and appeals processes for DVHA’s ACO-attributed 
patients to be included in these rules.  

Response:  The proposed rules apply to beneficiaries attributed to an ACO. All internal appeals will be 
immediately forwarded to DVHA for resolution. In most circumstances, grievances made to an ACO will 
be immediately forwarded to DVHA for resolution. Operationally, if an ACO-attributed member files a 
grievance pertaining to a limitation of clinical care, the ACO’s Chief Medical Officer will conduct a 
review of the case and determine whether clinical guidelines/standard of care were followed. If the 
ACO’s Chief Medical Officer determines that clinical guidelines/standard of care were not followed, the 
matter will be referred to DVHA for its Chief Medical Officer to conduct an independent review of the 
provider in question.  

Members will be offered assistance in finding another provider through the grievance process, including 
when appropriate care has been denied by an ACO provider. 

Inconsistent Timeframes Could Lead to Confusion  

Comment: DVHA’s ability to produce legally adequate notices remains an overarching concern. The 
proposed rules shorten the time frame that a beneficiary can ask for an internal appeal. They also create 
differences in rights and process for coverage appeals versus eligibility appeals. For example, the 
proposed rules give beneficiaries 120 days to ask for a fair hearing after the resolution of an internal 
appeal while the standard fair hearing time frames apply to appeals from expedited administrative 
appeals. The notices will need to clearly differentiate the appeal rights and time frames in accessible plain 
language for all beneficiaries.  

Response:  The federal Medicaid regulations create differences in rights and timelines between eligibility 
and managed care services appeals which are in turn reflected in our rules. We agree that the notices will 
need to be clear, especially regarding timelines. We will ensure that notices explain, in plain language, 
appeal rights and timeframes relevant to the type of appeal.  

Inconsistency across Medicaid-funded programs  

Comment: While these rules purport to be for all Medicaid-funded programs, the proposed appeal rules 
are not consistent with other rules for appeal. For instance, while these proposed rules mandate 
exhaustion of internal appeals, the Regulations Implementing the Developmental Disabilities Act of 1996 
(effective October 1, 2107) and the Choices for Care regulations do not. 

DD Reg § 8.4 (b) “An applicant or recipient may request an internal MCE appeal of an MCE 
action, and a fair hearing before the Human Services Board. An applicant or recipient may use 
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the internal MCE appeal process while a fair hearing is pending or before a fair hearing is 
requested.” (emphasis added) 

CFC Reg § XII. A. An individual may request a Commissioner’s hearing, a fair hearing before 
the Human Services Board, or both. An appeal may be made to the Commissioner and the 
Human Services Board at the same time. An appeal may also be made to the Human Services 
Board following a Commissioner’s hearing. (emphasis added) 

Furthermore, while these proposed rules require that all oral appeals be followed up in writing, the HSB 
regulations, DD Regulations, and Choices for Care regulations do not require that.  

HSB Reg § 1000.1 (C) Any department or office in the Agency of Human Services, including 
contractors and delegates of any such office or department, shall respond to any clear 
indication (oral or written) that a person wishes to present his or her case to a higher authority 
by helping that person to submit a request for hearing in the form provided by this rule or by 
advising that person to obtain legal representation. The department or office shall promptly 
forward all such requests to the Board. (emphasis added) 

DD Reg § 8.4(e) “Applicants or recipients may file requests for internal MCE appeals orally or 
in writing for any MCE action.” (emphasis added) 

CFC Reg § XII B.2. “The request for a Commissioner’s hearing may be made orally or in 
writing and shall be made within 30 days of receiving written notice.” (emphasis added) 

These rules also confuse who is the entity for the internal appeal. It appears to be DVHA. What is the role 
for DAIL in appeals from DD Services and Choices for Care denials or reductions? DAIL is the entity 
with the specialized knowledge of these programs. However, from the proposed HCAR regulations, it is 
unclear what role, if any, DAIL would have in these appeals.  

Response: To the extent necessary, other departments will be revising their rules, including the 
Developmental Disabilities Services (DD) and Choices for Care (CFC) regulations referenced by the 
commenter, to comply with the federal Medicaid regulations on managed care appeals that CMS issued in 
2016 and must be effective in Vermont in 2018.  

 We disagree that this proposed rule confuses who is the entity for the internal appeal. As explained below 
under the sub-heading Definitions: Medicaid Program, the proposed rule’s definition of Medicaid 
Program is substantively the same as the definition of Managed Care Entity in the currently adopted 
DVHA Rule 7110.1.H (definition of managed care entity).  

The role of the departments will be unchanged from current practice, including DAIL’s role as the 
managed care-like entity in DD Services and CFC cases.  

We responded to the comment regarding HSB Rule 1000.1(C) under the sub-heading above, 
Accessibility of Appeals.  

Commenter’s Footnote  

Comment: The regulation governing AHS as the single state agency, 42 C.F.R. § 431.10, does not 
directly apply to fair hearing decisions on Medicaid coverage by a managed care entity and does not in 
any case allow AHS to refuse to follow the very specific and clear regulation governing effectuation of a 
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fair hearing in Medicaid managed care. Section 431.10 has also been revised over the years in light of the 
ACA, and so if the single state agency delegates the authority to conduct fair hearings to an Exchange 
entity, authority to review and reverse fair hearing decisions is limited solely to the proper application of 
law and policy (and does not allow reversal based on the individual facts). 

Response:  It appears that the commenter is referencing 42 CFR 431.10(c)(1)(ii); however, that rule only 
applies to State fair hearings on MAGI eligibility.  

Pursuant to 42 CFR 431.10(c)(1)(ii), if a state Medicaid Agency has delegated State fair hearing authority 
to an Exchange or Exchange Appeal Entity for determination of MAGI eligibility (which the State of 
Vermont has not done), the Medicaid Agency may only review the decision of the Exchange or Exchange 
Appeal Entity for proper application of federal and state Medicaid law.2  Medicaid State Plan; 
http://dvha.vermont.gov/administration/state-plan  

In summary, this rule and the implications the commenter appears to try to draw from it, have no 
relevance to this rulemaking or in the State of Vermont.  
 

Comments by Rule Sections 

§ 8.100.2 Definitions 

Final Administrative Action 

Comment: The proposed rule provides: 

“Final Administrative Action” means a final AHS order entered by the Human Services Board or, 
if the Secretary of AHS reverses the order of the Human Services Board pursuant to 3 VSA 
3091(h), then the Secretary’s order. 

As noted above in the general comments, this definition violates federal law and the regulation governing 
the effectuation of a state fair hearing decision within 72 hours by the managed care entity, DHVA, and 
must be revised to remove any suggestion that the AHS secretary continues to have authority to reverse 
fair hearing decisions. 

Response: We disagree that 42 CFR 438.424 prohibits the Secretary of AHS from reversing decisions 
made by the HSB in appeals for Medicaid services, for the reasons explained under the sub-heading 
Secretary’s Reversal. For that reason, we have not revised the definition of final administrative action in 
our proposed rule.  

Medicaid Program 

Comment: The proposed rule provides: 

“Medicaid Program” means (1) DVHA in its managed care function of administering services, 
including service authorization decisions, under the Global Commitment to Health Waiver (“the 
Waiver”), (2) a State department of AHS (i.e., Department for Children and Families; Department 
of Disabilities, Aging, and Independent Living; Department of Health; and Department of Mental 

                                                           
2 42 CFR 431.10(c)(1)(ii) allows the Medicaid Agency to delegate to an Exchange or Exchange Appeal Entity the 
authority “to conduct fair hearings under subpart E of this part for denials of eligibility for individuals whose income 
eligibility is determined based on the applicable modified adjusted gross income standard.”  

http://dvha.vermont.gov/administration/state-plan
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Health) with which DVHA enters into an agreement delegating its managed care functions 
including providing and administering services such as service authorization decisions, under the 
Waiver, (3) a Designated Agency or a Specialized Service Agency to the extent that it carries out 
managed care functions under the Waiver, including providing and administering services such as 
service authorization decisions, based upon an agreement with a State department of AHS, and 
(4) any subcontractor performing service authorization decisions on behalf of a State department 
of AHS.  

This definition is confusing and appears to conflict with the terms of GC waiver and with the federal 
regulations governing managed care Medicaid. Under those terms and regulations, AHS is the Medicaid 
agency, and DHVA is the managed care entity that is providing coverage. The GC waiver makes no 
provision for this authority to be delegated to other agencies or to subcontractors. 

Response: The definition is consistent with the requirements of the Global Commitment Waiver. We do 
not understand why the commenter considers the definition confusing.  The only significant change to 
this definition from the one in adopted DVHA Rule 7110.1.H is the nomenclature for the “managed care-
like entity” (e.g., MCO, PIHP, PAHP).3 Current DVHA Rule 7110.1.H refers to these entities as the 
“managed care entity.” Proposed HCAR 8.100.2(g) instead refers to the entities as the “Medicaid 
Program,” a change intended to be user-friendly for the public.   

Federal Medicaid regulations clearly permit a managed care-like entity to subcontract or otherwise enter 
into agreements with other entities, whether private or public, to perform its managed care-like 
obligations. 42 CFR 438.230 CMS reviewed and approved the intergovernmental agreement between 
AHS, as the Medicaid Agency, and DVHA, as the managed care-like entity, which permits DVHA to 
enter agreements with other entities, including other departments, to perform functions of the managed 
care-like entity.  

§ 8.100.3 Notice Requirements 

§ 8.100.3 (a) General Requirements for Notices 

Date of notice 
Comment: In addition to the requirements set out in the proposed rule, each notice must include a date. 
Consumers regularly report receiving Medicaid notices a week after the date printed on the notice. The 
date printed on the notice should be the date the notice is scheduled to be mailed. If a notice is generated 
on 4 p.m. on a Friday, the computer system (or worker) should date the notice the following Monday, 
when it is reasonable to expect that it will be mailed.   

Response:  Proposed HCAR 8.100.3(b)(1)(notice of adverse benefit determination) and 
8.100.3(c)(1)(notice of resolution of internal appeal) align with all notice content requirements at 42 CFR 
438.202(b) and 438.408(e), including date requirements. Accordingly, we are not revising the proposed 
rule as recommended by the commenter. 

Our current business processes require that adverse benefit determinations be mailed the business day 
after the notice is issued, and that notices of resolution of internal appeal be mailed on the same day that 

                                                           
3 The managed care-like entity, which in Vermont is a PIHP, is the entity that has authority to conduct managed care 
activities which may include service authorizations.   
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the notice is issued. Accordingly, there should not be a circumstance in which a beneficiary would get a 
notice related to services a week later than it was sent.  

Due to technical limitations, we are not able to make the date on the adverse benefit determination notice 
the actual mailing date. To assure that this operational limitation does not shorten the appeal time for 
beneficiaries, we have revised HCAR 8.100.4(e)(3) to provide that the appeal time starts with the date of 
mailing of this notice instead of the date of the notice.  We’ve also revised the rule to provide that the date 
of mailing is the postmark date and that the postmark date is one business day after the date of the notice. 
For consistency purposes, we have also revised HCAR 8.100.5(g)(2)(B) to provide that the timeline for 
requesting a State fair hearing starts with the date the Medicaid Program mails the notice of resolution of 
the internal appeal, that the mailing date is the postmark date, and that the postmark date is one business 
day after the date of the notice. We made a parallel revision to 8.100.6(j)(1) regarding requests for review 
of a grievance resolution. 

Accessibility for persons with limited English proficiency 
Comment: We suggest citing to the federal rule on language access for MCO information, which contains 
more detail. It is 42 C.F.R. § 438.10. 

Section 8.100.3 (a) requires that notices be written in plain English and accessible to individuals with 
limited English proficiency.  

We would further specify that plain language means “language that the intended audience, including 
individuals with limited English proficiency, can readily understand and use because language is concise, 
well organized, and follows the best practices of plain language writing for that audience.” This definition 
should be added to the rule in the definition section. (8.100.2)  

In addition to adding the definition and the requirements in 8.100.3(a), DVHA should also add the 
following language to the rule. “All notices shall be written at a sixth-grade reading level (or below). If 
the notice fails to comply with the readability requirement, the internal appeal process shall be deemed 
exhausted, and the beneficiary may immediately request a State fair hearing.”  

Response:  We have added a reference to 42 C.F.R. § 438.10 to our proposed final rule at HCAR 
8.100.3(a)(3) as the commenter has recommended.   

We point out to the commenter that a rulemaking to amend the HCAR definition section is proceeding at 
the same time as this rulemaking. Included in the HCAR definition rulemaking is a definition of plain 
language that is consistent with the text the commenter recommends. 

We have not revised the rule to require that notices be written at a sixth-grade reading level as the 
commenter has recommended. We believe that the best way to ensure that beneficiaries can understand 
our notices is to require that they be written in plain language, which the proposed rule requires. Our 
proposed definition of plain language requires that notices follow best practices of plain language for the 
intended audience, thus requiring that they be written at an appropriate reading level. It is not always 
realistic that services notices be written at a sixth-grade reading level, including because they frequently 
contain medical information.   

As a practical matter, the only way to assess whether a notice is at a certain grade level, as the commenter 
recommends, is to use a readability formula like the ones available through various commercial software 
programs. The Centers for Medicare and Medicaid Services (CMS) has cautioned states against using 
readability formulas in assessing Medicaid notices. See https://www.cms.gov/Outreach-and-
Education/Outreach/WrittenMaterialsToolkit/Downloads/ToolkitPart07.pdf.   

https://www.cms.gov/Outreach-and-Education/Outreach/WrittenMaterialsToolkit/Downloads/ToolkitPart07.pdf
https://www.cms.gov/Outreach-and-Education/Outreach/WrittenMaterialsToolkit/Downloads/ToolkitPart07.pdf
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In summary, we believe that the better approach is to require that the notices be written in plain language, 
as we’ve required at HCAR 8.100.3(a)(2).  

We address the issue of deemed exhaustion below. 

§ 8.100.3 (b) Notice of Adverse Benefit Determination 

Comment:  AHS and DVHA notices for certain programs have been inadequate for years, often including 
nothing more than a cursory statement or a checkbox reason for the denial. These notices clearly violate 
federal requirements that are specific and clear and unambiguous. This regulation governing notices 
should be revised to incorporate those federal requirements. For managed care, DVHA’s notices must 
“explain” the adverse benefit determination including “the reasons” for that determination. 42 C.F.R. § 
438.404. This explanation must be in “easily understood language and format.” 42 C.F.R. § 438.10 For 
Medicaid notices generally, the notice must contain a “clear statement of the specific reasons supporting 
the intended action” and the “specific regulations…that require the action” under 42 C.F.R. § 431.210. In 
order to more clearly incorporate these requirements, and to make these sections comply with the 
Malanson consent decree (Malanson v. Wilson, Dist. Ct. Vt. #79-116 (1980)) that remains binding on 
AHS for Medicaid notices, and to make this language more consistent with the HBEE rules, we suggest 
adding the following (bolded) language to § 8.100.3(b)(1): 

(B) The factual basis and reason for the adverse benefit determination,  

(C) An explanation of the legal basis including the specific rule that supports the adverse 
benefit determination… 

Response:  We have added a reference to 42 CFR 438.10 (requires that notices be written in an “easily 
understood language and format”) to HCAR 8.100.3(a).  

The commenter states that the adverse benefit determination must explain “the reasons” for the 
determination. The proposed rule at HCAR 8.100.3(b)(1)(B) already requires this. (Notice shall include 
the “reason for the adverse benefit determination.”)  

As requested, we have revised HCAR 8.100.3(b)(1)(A) to more closely align with federal regulation by 
providing that the adverse benefit determination must contain “[a]n explanation of the adverse benefit 
determination the Medicaid Program has taken or intends to take.”  

Proposed HCAR 8.100.3(b)(1)(C) already requires that the notice of adverse benefit determination 
provide a legal basis for the determination, which is not required by federal Medicaid regulation but is a 
carry forward from adopted DVHA Rule 7110.2.3.A.3. (Notice shall include the “specific rule that 
supports the adverse benefit determination.”)  

The commenter relies on 42 C.F.R. § 431.210; however, this regulation does not apply to notices of 
adverse benefit determination. 

We disagree that the Malanson final court order entered on February 9, 1981 (hereinafter “the 2/9/81 
order”) applies to Medicaid notices of adverse benefit determination. The sole issue that was before the 
Federal District Court of Vermont when the Court entered its August 12, 1980 order was notices of Food 
Stamp eligibility. The 2/9/81 order does not extend the requirements of the August 12, 1980 court order to 
Medicaid. However, the parties did agree, in the 2/9/81 order, that paragraph one of the order would also 
apply to Medicaid.  
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A plain reading of the first paragraph of the 2/9/81 order provides that it applies only to notices of 
eligibility, not services notices. Paragraph one requires the factual basis be included in the notice and 
specifically defines “factual basis” to mean, “including old and new numerical information” in the notice, 
a concept that is relevant to Medicaid eligibility notices, but not to services notices.  

Even if a court determined that paragraph one of the 2/9/81 order applies to Medicaid services notices, we 
are compliant with the final order.4  

§ 8.100.3 (c) Notice of Resolution of Internal Appeal 

Comment: As explained above in our comments on § 8.100.3(a), we believe the notice should include the 
date it was mailed.  

As explained above in our comments on § 8.100.3(b), both the factual and legal basis for the decision 
must be included in the notice, in sufficient detail. We suggest revising (c)(1)(A)(i) as follows: 

(i) The decision, including the factual and legal basis for the decision, in sufficient… 

Response: It is our operational practice to include the date of the notice on notices of resolution of internal 
appeals. As explained under the sub-heading Date of Notice, our current operational process requires that 
the notice of resolution of the internal appeal be mailed on the same day as it is issued. Also, as explained 
above, we will be revising our operational process when this rule is adopted in order that the mailing date 
is the postmark date, which is defined as one business day after notice (this is to align the processes for 
determining the mailing date for adverse benefit determinations and notices of resolution of internal 
appeal). 

We have not revised our rule to require that the notice of resolution of the internal appeal include the 
“factual and legal basis for the decision,” as recommended by the commenter. The internal appeal process 
is intended to be informal and timely (varying from 72 hours to 30 days); accordingly, federal Medicaid 
regulation content requirements for these notices are more limited than requirements for notices that are 
required in State fair hearings. Compare 42 CFR 438.408(d) and 42 CFR 431.244(d). The content 
requirements of our proposed rule align with 42 CFR 438.408(d) which requires that the notice include, 
(1) the result of the resolution, (2) the date completed, (3) the right to request a hearing and how to do so, 
(4) the right to continuing services, and (5) information about recovery. 

Additionally, we are carrying forward a provision from DVHA Rule 7101.3.K.4.c into the proposed rule 
to require that the notice provide, “the basis of the decision, in sufficient detail for the beneficiary to 
understand the decision.” As explained below under the sub-heading Internal Appeal Process, we have 
also revised the proposed HCAR 8.100.3(c)(1)(A) to require that the notice include references to 
documentation, evidence and clinical criteria used by the decision maker. This content is not required by 
federal Medicaid regulation but is included in the proposed rule in order to align it with adopted DVHA 
Rule 7101.K.4.c.  

We believe that the notice content requirements set forth at HCAR 8.100.3(c) will provide the beneficiary 
with sufficient information to understand the decision and to decide whether s/he wants to request a State 
fair hearing.  

                                                           
4 We are complying because including “old and new numerical information” is not relevant to Medicaid notices on 
services. 
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§ 8.100.3 (d) Notice of Resolution of Grievance 

Comment: We request that the contact information for the Health Care Advocate at Vermont Legal Aid 
include the HCA’s website at vtlawhelp.org/health as well as the telephone number. The HCA recently 
developed an online triage and intake system which consumers may prefer to use.  

Response: We are adding HCA’s website to the notice of resolution of grievances as the commenter 
requests. We assume that the commenter would like the HCA website also added to other notices, so we 
are adding it to the notice of resolution of internal appeal too. We are not able to add HCA’s website to 
the notice of adverse benefit determination at this time; however, we will add it the next time the notice is 
revised for other reasons provided the addition doesn’t result in the notice going above our length 
constraints.   

We are revising the talking points used by Maximus customer service staff so that staff will offer callers 
both HCA’s phone number and its website. We will be revising DVHA’s website on Medicaid services 
appeals to provide VLA’s website as an option for readers.    

§ 8.100.4 Internal Appeals 

§ 8.100.4 (b) Right to Internal Appeal; Exception for Change in Law 

Comment: Even though the internal appeal system cannot be used when the sole issue is a change 
mandated by federal or state law, an individual beneficiary or couple can appeal the application of the law 
to their situation by requesting a fair hearing before the Human Services Board.  

We therefore request that the following language be added to § 8.100.4(b)(2) to ensure that a beneficiary 
is made aware of the right to appeal this decision to the HSB:  

8.1000.4 (b) (2) There is no right to an internal appeal when the sole issue is a federal or state law 
requiring an automatic change adversely affecting some or all beneficiaries. An individual 
beneficiary retains the right to a fair hearing before the Human Services Board in an appeal 
of the application of the law to their situation. 

Response: We are not revising HCAR 8.100.4(b)(2); however, we have added language to HCAR 
8.100.5(f) that is consistent with what the commenter recommends. HCAR 8.100.5(f) applies to the State 
fair hearing process.  

§ 8.100.4 (d) Exhaustion Requirement; Deemed Exhaustion 

Comment: Vermont is permitted to adopt rules that deem exhaustion on a broader basis, and it should do 
so here by incorporating sections 8.1003(a) and 8.1003(b) into the proposed rule at (d)(2). (See CMS 
response to comment in rule preamble: “We also note that states would be permitted to add rules that 
deem exhaustion on a broader basis than this final rule.” 81 Fed. Reg. 27,497 at 27,510.) Our proposed 
amendments to section 8.100.4(d) are set out fully at the end of this comment.  

As we have already noted in our comments, DVHA has struggled to produce legally adequate notices for 
some programs, and with the proposed rules, its notices will need to clearly differentiate new appeal 
deadlines for coverage appeals. The notices trigger critical appeal deadlines, and the proposed rules 
shorten the amount of time that beneficiaries can ask for an internal appeal from 90 days (Medicaid 
Covered Services Rule § 7110.2(D)) to 60 days. (§ 8.1004(e)(3)). With the proposed exhaustion 
requirement, if beneficiaries miss the 60-day time frame to request an internal appeal, they would be 
unable to ask for a fair hearing. Therefore, the proposed rule should go beyond requiring DVHA to 
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comply with the timing requirements of the appeal process, it also needs to make sure that the notices are 
comprehensible and accessible to the beneficiaries. Beneficiaries should be able to bypass the internal 
appeal and access the Human Services Board if DVHA is not providing adequate notices.  

By adding these sections to the deemed exhaustion rule, it will protect the appeal rights of some of the 
most vulnerable Medicaid beneficiaries.  

The following language also should be added to the deemed exhaustion rule under a new paragraph:  

If the beneficiary makes a State Fair Hearing Request without having previously made a request 
for an internal appeal, the Human Services Board will forward the request to the Medicaid 
Program to process as an initial appeal. The Human Services Board will stay any action on the 
fair hearing request until resolution of the internal appeal or until the internal appeal is deemed to 
be exhausted. 

This revision would reflect the State of Vermont’s ‘no wrong door’ policy, which emphasizes a 
collaborative, multi-disciplinary approach. It would also ensure that beneficiaries do not lose their right to 
a fair hearing, simply because they are not able to understand the complex maze of state agencies. 
Further, it is in line with the current fair hearing rules that require any department in AHS to respond to 
any clear indication that person wishes to present his case to a higher authority by helping that person 
submit the request for a hearing. (HSB Reg. § 1000.1(C)) In this situation, DVHA and HSB would both 
be assisting beneficiaries by preserving their internal appeal and fair hearing rights.  

Our view is that the federal requirements for managed care appeals can be fully implemented in Vermont 
without revising our statute governing fair hearings, 3. V.S.A. § 3091. Our suggested changes here on 
deemed exhaustion and “no wrong door” for appeal are consistent with both the revised federal 
requirements and with section 3091. 

In sum, we request revision of section 8.100.4(d) as follows (additions are underlined): 

(d) Exhaustion Requirement; Deemed Exhaustion 

(1) Exhaustion Requirement: A beneficiary may only request a State fair hearing after receiving 
notice of resolution of an internal appeal under 8.100.3(c) that the Medicaid Program upheld an 
adverse benefit determination, except that the beneficiary shall be deemed to have exhausted the 
internal appeal process pursuant to paragraph (d)(2) below.  

(2) Deemed exhaustion: If the Medicaid Program fails to comply with the requirements regarding 
notice content and timing at 8.1003 (a), 8.1003(b) 8.100.3(c) and 8.100.4(n), (o) and (p), 
exhaustion of the internal appeal process shall be deemed satisfied and a beneficiary may 
immediately request a State fair hearing.  

(3) All notices shall be written at a sixth-grade reading level (or below). If the notice fails to 
comply with the readability requirement, the internal appeal process shall be deemed exhausted, 
and the beneficiary may immediately request a State fair hearing.  

 (4) If the beneficiary makes a State Fair Hearing Request without having previously made a 
request for an internal appeal, the Human Services Board will forward the request to the Medicaid 
Program to process as an initial appeal. The Human Services Board will stay any action on the 
fair hearing request until resolution of the internal appeal or until the internal appeal is deemed to 
be exhausted. 
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Response: We have not revised the proposed rule to expand deemed exhaustion beyond the requirements 
of federal Medicaid regulations. The proposed rule, as written, aligns with 42 CFR 438.402(c)(1)(A), 
which requires deemed exhaustion when content and timing requirements for the notice of resolution of 
internal appeal are not met.  

A beneficiary who misses his/her appeal deadline due to a notice of adverse benefit determination being 
so deficient that it violates general notice requirements may request that the Medicaid Program (or may 
otherwise pursue) toll the internal appeal time until the beneficiary is provided proper notice.  

We agree with the importance of providing notices in plain language. Accordingly, we will undertake a 
review of notices of adverse benefits determination and notices of resolution of internal appeal for plain 
language. We are presently seeking to consult with a plain language expert to review and recommend 
revisions to these notices. 

We are not revising the rule to require that the HSB stay any action when a beneficiary makes a State Fair 
Hearing request to the HSB before exhausting the internal appeal process; however, we agree with the 
importance of having “no wrong door” for initial appeal requests.5 We are working with the HSB so that, 
from an operational perspective, initial appeals that are mistakenly filed with it will be forwarded to the 
Medicaid Program. We have revised the proposed rule to provide that if a beneficiary wrongly files an 
appeal with the HSB prior to exhaustion, that the beneficiary will be given appropriate assistance with 
filing an internal appeal with the Medicaid Program.6 We believe that this revision, along with our 
operational practices, will protect beneficiaries by ensuring that there is “no wrong door.”  

§ 8.100.4 (e)(1) Who May File Internal Appeal  

Comment: The proposed regulation is too narrow. Appeals must be able to be initiated by a broader scope 
of people than just a beneficiary, provider, or a beneficiary’s official authorized representative. As 
written, the proposed rule acts as a bar to people with mental disabilities, English Language Learners, or 
low-literacy individuals. As the HSB regulations indicate, the Agency must assist any person with an 
appeal who has made a clear indication that they want to appeal. (See discussion of HSB Reg. § 1000.1 
(C) above.) The HBEE regulations allow a fair hearing request to be made by the individual, their 
authorized representative, their legal counsel, a relative, a friend, or another spokesperson. (See discussion 
of HBEE § 80.02(b), above.) The broader language in the HBEE and HSB rules must be included here. 
See also 42 C.F.R. § 431.206 (which allows assistance by a friend or spokesman in a state fair hearing 
which should be interpreted to include assisting with initiating the appeal process). 

Response:  We do not have the authority to expand, by rule, who can file an appeal beyond the persons 
specified at 42 CFR 438.402(c)(1)(ii). However, we agree with the commenter that it is important for 
persons beyond those listed in the federal regulation to be able to initiate the appeals process on behalf of 

                                                           
5 The HSB does not have authority, i.e., subject matter jurisdiction, to hear managed care services appeals unless the 
beneficiary has exhausted the internal managed care appeal process. For the same reason, the HSB does not have 
authority to “hold” or “stay” a request for a State fair hearing when there hasn’t been exhaustion. Unlike other kinds 
of jurisdiction, subject matter jurisdiction cannot be waived by the parties. See Fair Hearing Rule 1000.2; Fair 
Hearing No. B-04/11-226 (Similarly, when a court determines that it lacks jurisdiction of the subject matter, it must 
dismiss the action. See Jordan v. State, 166 Vt. 509, 511, 702 A.2d 58, 60 (1997); Vermont Rule of Civil Procedure 
12(h)(3)) 
6 We also have revised the proposed rule to require that the Medicaid Program provide appropriate assistance in 
filing a request for a State Fair Hearing with the HSB to any beneficiary who originally wrongly filed an appeal with 
the HSB prior to exhaustion, provided the beneficiary wishes to pursue a State Fair Hearing. 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997144030&pubNum=0000162&originatingDoc=Icb299680f00211e681b2a67ea2e2f62b&refType=RP&fi=co_pp_sp_162_60&originationContext=document&transitionType=DocumentItem&contextData=(sc.CustomDigest)#co_pp_sp_162_60
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a beneficiary provided the beneficiary later confirms that s/he wishes to appeal. Accordingly, as an 
operational matter we will process internal appeals, including ones made by a “legal counsel, a relative, a 
friend, or another spokesperson,” after confirming with the beneficiary that s/he wants to pursue the 
appeal that was filed. As a matter of practice, we will treat the date that this other person filed the appeal 
as the date of the appeal. This practice aligns with the requirements of 42 CFR 438.402(c)(1)(ii) and 
makes the internal appeal process accessible to the populations referenced by the commenter.  

§ 8.100.4 (e)(2) How to Appeal 

Comment: Section 8.100.4(e)(2) of the proposed rule provides that an internal appeal may be filed orally 
or in writing but requires that “A beneficiary must follow an oral appeal with a written appeal, except 
when the beneficiary requests expedited resolution of the appeal.” 

While we acknowledge that federal regulations at 42 C.F.R. § 438.402 (c)(3)(ii) require that an oral 
appeal be followed by a written, signed appeal, the language of the proposed rules implements that 
requirement in a manner that violates constitutional due process and the Americans with Disabilities Act, 
while also conflicting with Medicaid regulations at 42 C.F.R. § 431.205(d) (requiring state hearing 
systems to comply with the due process requirements set forth in Goldberg v. Kelly, 397 U.S. 254 
(1970)). Because it is axiomatic that federal regulations cannot authorize states to violate federal law, this 
section of the proposed rule must be amended and clarified. 

Goldberg requires, among other things, that a recipient be provided with a pre-deprivation hearing. It does 
not require that all individuals request such a hearing in writing. Further, many individuals qualify for 
Medicaid specifically because they are disabled. See, e.g. 42 C.F.R. § 435.120. Logic dictates that some 
of those recipients suffer from disabilities that render them unable to request a hearing in writing. Thus, 
requiring that all beneficiaries “must follow an oral appeal with a written appeal” without exception 
contravenes Goldberg and the ADA. 

In addition, as described above, the appeal process established in the proposed rule is sufficiently 
complicated that one can easily envision a variety of scenarios in which an oral appeal is not followed 
properly with a written appeal. “Internal appeal” is defined as an internal review by the Medicaid 
Program of an adverse benefit determination. “Medicaid Program” is defined as DVHA, any department 
of AHS, a designated agency, or any subcontractor performing service authorization decisions on behalf 
of a department of AHS. Given this broad range of potential parties to an internal appeal, a recipient could 
easily request an appeal from one Medicaid Program entity and provide written confirmation to another. 
The proposed rule has no provision for addressing this circumstance. 

These defects in the rule could be cured in a variety of ways. Allowing clients (and/or authorized 
representatives, friends, or other assisters) to file appeals online or by email and treating such filings as 
written appeals would be one way to address these defects. Another would be to require Maximus 
workers and other recipients of oral appeal requests to put appeals in writing for recipients and to generate 
a written form that would be signed by the client at the hearing. Finally, any client who could establish 
good cause (such as disability or a problem with the complexity of the process) for failing to put an oral 
appeal request in writing could be deemed to have exhausted the internal appeals process.7 

                                                           
7 In any case, federal regulations do not permit dismissing the fair hearing request for not complying with all of the 
technical requirements for initiating an appeal. No regulation governs dismissal of a request for an internal appeal, 
and the general rule on a dismissal of a request for a fair hearing only provides for dismissal based on the 
withdrawal by the beneficiary or by failing to appear. 42 C.F.R. § 431.223. 
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Response:  We disagree that the “written appeal requirement” at 42 CFR 438.402(c)(3)(ii) violate the 
Americans with Disabilities Act and Goldberg v. Kelly; however, we understand the commenter’s 
concern about the written appeal requirement although we note that the requirement is not new in federal 
Medicaid regulations.  

In order that the written appeal requirement not serve as a barrier to appeals, operationally, we will 
continue to process oral appeals while following up with the beneficiary to get the appeal in writing.8 We 
will continue to process the oral appeal regardless of whether the beneficiary follows up with a written 
request. We also will seek to get the written appeal at the Appeal Meeting.  

We believe that these practices will address the commenter’s concerns; however, in an abundance of 
caution to ensure that the written appeal requirement never serves as a barrier to the appeal process, we 
have also revised the rule to permit the Medicaid Program, in its discretion, to determine good cause for 
the beneficiary’s failure to follow an oral appeal with a written appeal.  

We will be changing the DVHA webpage on appeals to provide that a beneficiary may file an appeal from 
the webpage. Any appeals filed in this way will be considered “written and signed.” Similarly, if the 
beneficiary appeals by email, the appeal is considered written and signed.  

We address the right to dismiss a State fair hearing below under the sub-heading Commenter’s Footnote. 

Commenter’s Footnote  

Comment: In any case, federal regulations do not permit dismissing the fair hearing request for not 
complying with all of the technical requirements for initiating an appeal. No regulation governs dismissal 
of a request for an internal appeal, and the general rule on a dismissal of a request for a fair hearing only 
provides for dismissal based on the withdrawal by the beneficiary or by failing to appear. 42 C.F.R. § 
431.223. 

Response: We disagree that the Medicaid agency cannot dismiss a State fair hearing when a beneficiary 
has not exhausted the internal appeal process. 42 CFR 431.223, which provides that the Medicaid Agency 
can deny or dismiss a request for a hearing when the applicant/beneficiary (1) withdraws the request or 
(2) fails to appear for a scheduled hearing without good case, only applies to State fair hearings over 
which the Medicaid Agency has jurisdiction. The commenter’s interpretation that the Medicaid Agency 
can dismiss a State fair hearing only in the two circumstances listed in 42 CFR 431.223 would have the 
result that the HSB could not, for example, dismiss an appeal in which the Agency has no jurisdiction or 
when the appellant does not have standing.  

§ 8.100.4 (e)(3) Time for Filing Appeal 

Comment: A beneficiary has 60 days from the “date of the notice” to appeal an adverse benefit 
determination. This should be the date the notice is mailed, so time is not lost in the mail. As discussed 
above, we urge AHS to require that notices be dated with their anticipated mailing date.  

Response:  As explained above under the sub-heading Date of Notice, we have revised HCAR 
8.100.4(e)(3) to require the appeal time to run from the date of the notice’s mailing, not the date on the 
notice.  

                                                           
8 We send the beneficiary a letter that summarizes his/her oral appeal and asks him/her to sign and return the 
document to the Medicaid Program. 
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§ 8.100.4 (g) Assistance with Appeal 

Comment: This rule must include the more specific language of the Human Services Board rule:  

Any department or office in the Agency of Human Services, including contractors and delegates 
of any such office or department, shall respond to any clear indication (oral or written) that a 
person wishes to present his or her case to a higher authority by helping that person to submit a 
request for hearing. HSB Reg. § 1000.1 (C).  

Response: We have revised HCAR 8.100.4(g), which applies to the internal appeal process, to state that 
“assistance” includes helping the beneficiary to submit a request for an internal appeal.     

§ 8.100.4 (m) Internal Appeal Process 

Comment: The internal appeal decision should be based solely on the information presented during the 
Appeal Meeting and provided to the beneficiary or their representative in advance of the Appeal Meeting. 
This is a basic requirement of due process for an appeal. The regulations governing Medicaid appeals 
generally include this explicit requirement: “Hearing recommendations or decisions must be based 
exclusively on evidence introduced at the hearing.” 42 C.F.R. § 431.244. 

Response: The commenter relies on 42 CFR. 431.244; however, this regulation does not apply to the 
internal appeal process. Instead, 42 CFR 438.406 sets forth the procedural protections to beneficiaries in 
the internal appeal process. Proposed HCAR 8.100.4(m) aligns with all procedural protections described 
at 42 CFR 438.406. 

We have revised HCAR 8.100.4(m) to align with adopted DVHA Rule 7101.K.4.c to require that the 
notice of resolution of internal appeal contain a reference to the evidence or documentation used by the 
decision maker in making the decision, including clinical review criteria used to make a determination 
relating to medical care. We inadvertently failed to carry forward the content of DVHA Rule 7101.K.4.c 
into the proposed rule and are correcting that error now.  

§ 8.100.5 State Fair Hearings 

§ 8.100.5 (d)(2)(C) Assistance at Fair Hearing  

Comment: This rule should also include the word “friend.” The HSB rules provide, “the appellant may 
present his or her own case or obtain representation by a friend, relative or legal counsel.” HSB Reg. § 
1000.3. See also 42 C.F.R. § 431.206(b)(3). 

Response: We have revised HCAR 8.100.5(d)(2)(C) to include the word “friend” as recommended by the 
commenter. 

§ 8.100.5 (d)(3) Provision of Rights Information 

Comment: This proposed rule requires AHS to provide rights information  

(A) At the time an individual applies for Medicaid, and 

(B) When a beneficiary requests a State fair hearing. 

In addition, DHVA must provide information about fair hearing rights, including the internal appeal 
process, as part of any decision to deny, limit, or terminate coverage for any service or item. This may be 
obvious, but it should be explicitly added to this section. 42 C.F.R. § 438.404(a) sets out this requirement 
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for the managed care entity and specifically includes a cross reference to the general information 
requirements under 42 C.F.R. § 438.10 (which includes grievance, appeal, and fair hearing procedures 
and timeframes). 

Response: We agree that it is important to provide rights information as part of any decision to deny, limit 
or terminate Medicaid services; however, we believe that our rule, as written, already requires the 
information required by HCAR 8.100.5(d)(3), except for the right to representation, whenever there is a 
decision to deny, limit or terminate coverage.  See HCAR 8.100.3(b)(1) and (c)(1) As a matter of 
operational practice, we will provide notice of the right to representation in the adverse benefit 
determination and the notice of resolution of the internal appeal.  

§ 8.100.5 (e) Exhaustion Requirement 

Comment: See our comments above under section 8.100.4(d), deemed exhaustion. We also note that 
neither the managed care appeal regulations nor the federal regulation governing dismissal of a fair 
hearing request (42 C.F.R. § 431.223) allow dismissal based on a failure to exhaust. 

Response:  For the reasons stated above at the sub-heading Commenter’s Footnote, a State hearing 
officer has authority to dismiss a fair hearing request over which s/he does not have subject matter 
authority. 42 CFR 431.223 only applies to State fair hearings that the HSB has authority to hear.  

§ 8.100.5 (f) Exception for Change in Law 

Comment: See our comment above under section 8.100.4(b). We have the same comment here.  

Response: As mentioned above, we have revised HCAR 8.100.5(f) to clarify that State fair hearings are 
permissible when the issue involves the application of the law to the facts of a beneficiary’s situation.  

§ 8.100.5 (g)(1) Who May Request a State Fair Hearing 

Comment: See our general comment on accessibility above. This language is too narrow and should be 
expanded to follow the language in the HBEE rules, which allow for a broader list of people to make a 
fair hearing request:  

A fair hearing request may be submitted by the individual, their authorized representative as 
defined in § 3.00, their legal counsel, a relative, a friend, or another spokesperson. (HBEE § 
80.02(b)) 

Response: Federal Medicaid regulations specifically limit who can request a State fair hearing to the 
beneficiary, an authorized representative and a provider. CMS, in the preamble to the managed care 
appeal rules, emphasizes the importance of the Medicaid Agency having the consent of the beneficiary in 
appeals with continuing services since an appeal can result in financial liability to the beneficiary. 81 
Federal Register 86391 (November 30, 2016) 

For the reasons discussed above in the context of the internal appeal, operationally the Medicaid Program 
will process a State fair hearing request from other persons, including the beneficiary’s legal counsel, a 
relative, a friend, or another spokesperson, and will follow up with the beneficiary to confirm that s/he 
wants a State fair hearing.  If the beneficiary wishes to go forward with the State fair hearing, we will 
process the request based on the date of the original request so that the beneficiary is not harmed by a loss 
of time.  
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§ 8.100.6 Continuation of Services during Appeal 

Comment: Once requested as part of the internal appeal, benefits should continue through the 120-day 
appeal period for a fair hearing request and during the pendency of any fair hearing. We are extremely 
concerned about beneficiaries being required to request continuing benefits twice (both for the internal 
appeal and for the fair hearing request) because of the substantial risk of confusion and mistake by 
unrepresented beneficiaries. 

Consistent with federal guidance, notice to beneficiaries should state specifically that a beneficiary can 
request continuing benefits and an appeal at the same time. 

The proposed rule states elsewhere that “beneficiary” includes providers and authorized representatives 
except that providers may not request that services be continued pending appeal. Since this is the case, the 
process by which a beneficiary exercises his or her right to continuation of benefits must be clearly 
written out in these rules. The rules, as drafted, do not state how a beneficiary can exercise their right to 
continuation of benefits during the pendency of an appeal. That is they do not explain how the State is 
proposing that a beneficiary timely file for continuation of benefits.  

Response: We have revised HCAR 8.100.4(e)(2)(internal appeal) and 8.100.5(g)(2)(A)(State fair hearing) 
to explain the ways that a beneficiary can request continuing services. We have added a new provision, 
HCAR 8.100.6(e)(continuing services section), that refers the reader to HCAR Rules 8.100.4(e)(2) and 
8.100.5(g)(2)(A). We have revised HCAR 8.100.5(g)(2)(B) to more clearly set forth the requirement that 
a beneficiary must request continuing services within 11 days of the mailing date of the notice of 
resolution of internal appeal. 

We have fixed a reference in HCAR 8.100.6 to align it with 42 CFR 438.420(c)(2) which requires 
continuation of services to end if a beneficiary fails to request a State fair hearing and continuation of 
services within 11 calendar days after the MCO, PIHP or PAHP sends the notice of an adverse resolution 
to the beneficiary’s internal appeal. 

Operationally, we will revise the notice of resolution of the internal appeal to the extent needed to clarify 
that a beneficiary can appeal and request continuing services at the same time. We will do the same for 
the adverse benefit determination the next time we revise the notice for another reason.  

Federal law does not permit services to continue through the 120-day appeal period and during the 
pendency of any fair hearing unless the beneficiary requests continuing services within 10 days of the 
notice of resolution of the internal appeal. 42 CFR 438.420(c)(2) This is not a change in either federal law 
or in Vermont. Adopted DVHA Rule 7110.2.3.B.2.c already requires continuing services to end if a 
beneficiary does not timely request a State fair hearing from the notice of resolution of the internal appeal.  

We think the best way to ensure that beneficiaries know about the requirement to appeal and request 
continuing services within 11 days of the notice of resolution of internal appeal is to make these rights 
clear in the internal appeal notice. We have significant control over the text of the notice of resolution of 
internal appeal and will ensure that it explains, in plain language, the beneficiary’s need to appeal and 
request continuing services following the internal decision if s/he wants services to continue pending the 
outcome of the State fair hearing.  

§ 8.100.6 (a) Conditions for Continuing Services 

Comment: The federal regulations at 42 C.F.R. § 438.420(a) were revised to address instances when the 
managed care plan did not send notice of an adverse benefit determination 10 calendar days before the 
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termination or reduction of previously authorized services – making the requirement in § 8.100.6(a)(5) 
difficult or impossible to meet. The result of the revision is that the enrollee in such instances has longer 
than the original authorization period to timely request continuation of benefits.  

Vermont should similarly define “timely files” to ensure that a beneficiary’s time for requesting 
continuing benefits is not shortened due to the failure of the designated agency to timely provide notice. 
The federal regulation reads as follows:  

“Timely files” means files for continuation of benefits on or before the later of the following: 

(i) Within 11 calendar days of the designated agency sending the beneficiary notice of the 
adverse benefit determination.  

(ii) The intended effective date of the designated agency’s proposed adverse benefit 
determination. 

Response: We refer the commenter to proposed HCAR 8.100.6(a)(2), which already incorporates the 
concept of “untimely filing” that the commenter references.9 We believe that this provision addresses the 
commenter’s concern. 

§ 8.100.6 (d)(1) Medicaid recovery conditions 

Comment: Vermont’s proposed rule should be revised to incorporate the federal limitations placed on the 
State’s ability to recover for services provided to the beneficiary. 

§ 8.100.6(d)(1)(B): The federal regulation (42 C.F.R. § 438.420(d)) allows for recovery when the final 
resolution of an appeal or state hearing is adverse to the enrollee; it does not speak to cases where an 
appeal or state hearing is withdrawn. There is no basis in the federal regulations for Vermont to recover 
from a beneficiary who has withdrawn either an appeal or fair hearing request. The proposed rules should 
be revised to remove language concerning an appeal or fair hearing that is withdrawn.  

§ 8.100.6(d)(1)(C): The proposed rule should cite to the specific “AHS policy on recovery” and also to 
the process to be utilized to reach a determination that a beneficiary is liable for specific service costs.  
The rule and/or the “policy on recovery” also should be clear that recovery is consistent across the entire 
Medicaid program – for instance designated agencies will be able to recover from a beneficiary only to 
the extent that the State can. 

Response: Proposed HCAR 8.100.6(d)(1)(B) that permits recovery when a beneficiary receives 
continuing services but withdraws an internal appeal or a State fair hearing request before there is a 
decision, is a carry forward from adopted DVHA Rule 7110.D which provides the right to recovery in the 
same circumstances. We believe that our adopted rule, which we carried forward into this proposed rule, 
is a reasonable interpretation of the standards for recovery set forth in federal regulation. 

If in the future the State of Vermont seeks recovery as permitted by federal regulation and this rule, we 
will set forth in policy the process for determining the scope of recovery and clarify that recovery must be 
consistently applied across the Medicaid Program. 

                                                           
9 HCAR 8.100.6(a)(2) states, “The beneficiary timely files for continuing services which means within 11 days of 
the Medicaid Program sending the notice of adverse benefit determination, or before the effective date of the 
proposed adverse benefit determination, whichever is later.” 
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§ 8.100.7 Providing or Paying for Services Following Resolution of an Internal Appeal or a State Fair 
Hearing 

Comment: As noted in the general comments, the recent practice in Vermont allowing the Secretary to 
reverse a fair hearing decision is explicitly prohibited by the regulations governing Medicaid managed 
care. DHVA is required to effectuate a favorable state fair hearing decision within 72 hours under 42 
C.F.R. § 438.424. 

Response: We disagree for the reasons stated above under the sub-heading, Secretary’s Reversal. 
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