
1  

 
State of Vermont 
Agency of Human Services                                                                                            Al Gobeille, Secretary 
280 State Drive         [phone] 802-241-0440 
Waterbury, VT 05671-1000        [fax]  802-241-0450 
www.humanservices.vermont.gov 
   
Date: November 5, 2018  
 
RE: Responses to comments received from the public for the following proposed Health Care 

Administrative Rules:  
 

• 3.101.1 Telehealth 
• 4.209 Durable Medical Equipment 
• 4.210 Wheelchairs, Mobility Devices, and Seating Systems 
• 4.231 Home Health Agency Services 

               
 
A summary of comments received and the Agency of Human Services’ responses to those comments is 
included below. Comments were received from: Vermont Legal Aid, Inc., Senior Citizens Law Project; 
Vermont legal Aid, Inc., Disability Law Project; the VNA’s of Vermont; the Vermont Medical Society; 
and the Vermont Association of Hospitals and Health Systems.   

Proposed Rule 3.101.1 Telehealth 
 

3.101.1 Definitions 
 
Comment:  
Comment was received that the definition of telemedicine in the proposed rule limits covered services 
to evaluation, diagnosis, consultation or treatment. A language revision was proposed to eliminate this 
limitation.  
 
Response:  
DVHA believes that the service categories listed in the rule are an exhaustive comprehensive list of 
what would be covered and therefore is not modifying the proposed rule based on this comment at this 
time. 
 
Comment:  
Suggestions that DVHA should consider telemonitoring for patients with diagnoses beyond congestive 
heart failure and also not limit who can provide telemonitoring services. 
 
Response:  
DVHA is not looking to expand conditions/risk factors in the proposed rule. The limitation to a 
congestive heart failure diagnosis is not a new policy. 33 VSA §1901g required Vermont Medicaid to 
cover home telemonitoring services performed by home health agencies for one or more conditions or 
risk factors as identified by the Agency on or before July 1, 2014. After reviewing clinical evidence, 
DVHA selected the congestive heart failure diagnosis as it had the most evidence of effectiveness 
supported in literature.  
 
 
 

http://www.humanservices.vermont.gov/
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3.101.4 Beneficiary Eligibility 
 
Comment: 
A recommendation for re-wording 3.101.4(1) to “Have Medicaid as their primary insurance or dual 
enrollment in Medicaid and Medicare but not meet Medicare’s eligibility requirements” from “Have 
Medicaid as their primary insurance or Medicaid and dually enrolled in Medicare with a non-
homebound status”.  
 
Response: 
DVHA is maintaining the original language for clarity, and therefore is not modifying the proposed rule 
based on this comment at this time.  

  
3.101.5 Conditions for Coverage 

 
Comment:  
Comment was received to remove the standards section 3.101.5(a) as written and cross reference the 
state statute at 18 VSA § 9361(c). 
 
Response:  
DVHA is including the standards language in the rule for clarity, and therefore is not modifying the 
proposed rule based on this comment at this time.  
 
Comment:  
Comment was received that 3.101.5(a)(2)(B) could be clearer by using, “The types of services that will 
be provided using telemedicine technologies” instead of “The types of transmissions permitted using 
telemedicine technologies”.  

 
Response: 
DVHA has amended the language to, “The types of services permitted using telemedicine 
technologies”.    
 
Comment:  
Comment received that “Beneficiary agreement that the provider determines whether the conditions 
being diagnosed and/or treated are appropriate for a telemedicine encounter” found at 3.101.5(a)(2)(C) 
is confusing and suggested revising to “A statement that the provider can determine whether the 
conditions being diagnosed and/or treated are appropriate for a telemedicine encounter. 
 
Response:  
DVHA has amended the rule to reflect the suggested revision.  
 
Comment:  
Comment received that the language in section 3.101.5(a)(2)(F) is unclear and suggested amending the 
language to, “A statement that medical records for all beneficiaries receiving health care services 
through telemedicine will be maintained consistent with established laws and regulations governing 
patient health care records”.  
 
Response:  
DVHA has amended the language to, “A statement that the provider will follow all applicable federal 
and state legal requirements of medical and health information privacy”.   
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Comment: 
The term ‘ensure’ found at 3.101.5(a)(6) is overly broad and it was suggested to amend the language to, 
“Address needs for follow-up care or information by, for example, informing beneficiary how to 
contact provider or designee and/or providing beneficiary or identified care providers timely access to 
medical records.” 

 
Response: 
Language has been amended to, “Address needs for continuity of care for beneficiaries (e.g., informing 
beneficiary how to contact provider or designee and/or providing beneficiary).   
 
Comment:  
The language at 3.101.5(a)(7) is unclear and it was recommended to amend to, “Take appropriate steps 
to establish the provider-patient relationship and conduct all appropriate evaluations, history of the 
beneficiary, and prescribing consistent with traditional standards of care”. 
 
Response:  
Language was amended to, “If prescriptions are contemplated, follow traditional standards of care to 
ensure beneficiary safety in the absence of a traditional physical examination”.  
 
Comment:  
Comment was made to add exceptions to informed consent into the rule.  
 
Response:  
3.101.5(a)(2)(G) has been added to address circumstances under which consent is not required.  
 
Comment:  
Comment was received that AHS should not limit the definition of telemonitoring to home health 
agencies and nursing staff in its rule.   
 
Response:  
As mentioned above, the adoption of this rule is not intended to change existing policies at this time.   

 
3.101.7 Non-Covered Services 
 
Comment: Comment was received that stating Medicaid will not cover services and procedures not 
covered in a face-to-face setting under Vermont Medicaid is shortsighted given the changing health care 
landscape and the technological advances of telemedicine and should be omitted.  
 
Response: CMS defines telemedicine for Medicaid as a cost-effective alternative to the more 
traditional face-to-face way of providing medical care (e.g., face-to-face consultations or examinations 
between provider and patient) that states can choose to cover under Medicaid. CMS requires that the 
services delivered via telemedicine are allowable Medicaid covered services.  

 
Proposed Rule 4.231 Home Health Agency Services  
 

Comment: 
Comment recommended renaming the rule, “Home Health Services.” Home health agencies provide 
many services that are not subject to rule 4.231. Only acute home health services are subject to the rule. 
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Response:  
In response to the comment, the name of the rule and references to home health agency services have 
been revised for clarity. Home health services are defined in 4.231.2(a) for the purposes of the rule.  
 
Comment: 
A comment requested that the State ensure that a beneficiary’s Medicaid coverage for these services is 
not limited or restricted by these rule changes. 
 
Response:  
The rules are amended to align with federal regulations and current coverage and practices under 
Vermont Medicaid.  
 
Comment:  
The intersection of personal care under this home health benefit and the Choices for Care benefit is 
confusing. Clarification would be beneficial to seniors and providers who may not be aware that seniors 
can receive personal care in their home when medically necessary, without first being required to apply 
for long-term care Medicaid. 

 
Response:  
Personal care services are included in the rule as a service that may be provided by a home health aide. 
Any beneficiary enrolled in Vermont Medicaid may receive home health aide services, when medically 
necessary, as defined by rule. Beneficiaries do not have to apply to, or be eligible for, long-term care 
Medicaid to receive home health services. The eligibility requirements for Choices for Care Long Term 
Care Medicaid are specific to that program and defined by those program guidelines and rules.  
 
4.231.2 Covered Services      
 
Comment: 
Explicitly state that the rule applies only to acute home health services and does not apply to hospice or 
to other Medicaid programs. 

 
Response:  
Home health services are specified in 4.231.2 for the purposes of the rule. There are too many programs 
and services to list those to which this rule does not apply. Hospice and other Medicaid programs are 
defined elsewhere within Vermont Medicaid rules.  
 
4.231.3 Qualified Providers 
 
Comment: 
Section 4.231.3(c)(1) appears to conflict with the provision under 4.231.3(d) that allows the attending 
acute or post-acute physician to perform the face-to-face visit. Changing the term “conduct” to 
“document” would be consistent with the requirements of the federal regulation, and would incorporate 
the “post-acute” exception as to which physician is required to perform the face-to-face.  
 
Response: 
In response to the comment, 4.231.4(c)(1) was amended to specify that a qualified provider must 
conduct a face-to-face encounter with the beneficiary. The qualified providers listed in 4.231.3 of the 
rule include the acute or post-acute physician in addition to the non-physician practitioners who may 
conduct the encounter.  
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4.231.4 Conditions for Coverage 
 
Comment: 
Incorporate section 4.231.4(a) Conditions for Coverage General Conditions into section 4.231.2 
Covered Services. This change will better align the Medicaid policy with Medicare guidance available 
at https://www.medicare.gov/coverage/home-health-services.html. 
 
Response:  
In response to comments the requirement for services to be according to a plan of care on a part-time or 
intermittent basis was moved to the definition of home health services in 4.231.1(b). The additional 
conditions for coverage clarify provisions that apply to the covered services. These conditions will not 
be moved as these are not covered services rather conditions associated with those services. This format 
is consistent throughout the Health Care Administrative Rules.  
 
Comment: 
Personal care by an aide must be supervised by a skilled nurse or therapist. The intent of section 
4.231.4(a)(2) should be read in light of the supervision requirement: personal care by a home health 
aide is not contingent on receiving skilled nursing in addition to supervision. 
 
Response: 
The purpose of the rule at 4.231.4(a)(2) is to clarify that a beneficiary may receive home health services 
without also needing nursing or therapy services. This language mirrors the federal Medicaid regulation 
at 440.70(b) and is included in the rule for clarity. Supervision of a home health aide is a requirement 
under the conditions of participation for home health. Also, the rule at 4.231.4 (e)(4) specifies the 
supervisory visit requirements. Therefore, AHS is not modifying the proposed rule based on this 
comment at this time.  
 
Comment: 
4.231.4(a)(3) states that the beneficiary’s condition shall be either an episode of acute illness or injury, 
or a chronic condition requiring part time or intermittent home health care.  Comment requests that this 
be removed because it reflects an outdated concept that conditions are either “acute” or “chronic”.  
 
If a description of the beneficiary is needed the comment suggested the rule could be revised to include 
“the beneficiary’s overall condition, without regard to whether the condition is acute, chronic, terminal, 
or expected to extend over a long period of time, shall be considered in evaluating the need for part-
time or intermittent home health care to maintain the beneficiary’s current condition or prevent or slow 
further deterioration”.  

 
Response: 
The rule was revised to remove references to “acute” and “chronic” conditions as recommended by the 
comment. The definition for home health services was revised to clarify that services are available to 
persons who need them when provided according to a plan of care on a part time or intermittent basis. 

Comment: 
This rule change adds “part-time” to the general conditions of coverage. The requirement is “part-time 
or intermittent”. Therefore, under the proposed rule, a beneficiary may require, and would be entitled to 
coverage under Medicaid for daily skilled nursing, as long as the skilled nursing care being provided 
remained below the level considered to be “full-time” care. 
 
Response: 

https://www.medicare.gov/coverage/home-health-services.html
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The commenter is correct. The rule specifies that services shall provide part-time or intermittent care. 
This includes daily skilled nursing that is less than full time.  
 
Comment: 
The basis for a plan of care to include a long-range forecast of likely changes in the patient’s condition 
is not clear. The language may be interpreted as requiring a change to the patient’s condition as a 
condition of coverage. Indicating that changes in condition are required for coverage conflicts with the 
core principle of the Jimmo litigation: that coverage for skilled nursing and therapy services can be 
reasonable and necessary to “maintain” the beneficiary’s condition without changes. It may be more 
accurate to revise this concept to “(C) the patient’s long-term prognosis as a result of the treatment”. 
 
Response: 
The rule was amended to “(C) long term prognosis as a result of the services,” as requested. The plan of 
care requirement at 4.231.4(b)(1)(C) aligns with the home health conditions of participation for care 
planning which calls for the inclusion of the prognosis and outcome associated with treatment.  

 
Comment: 
Comment questioned the four-month limit on therapy services at 4.231.4(h). Medicaid coverage 
includes maintenance therapy services. Maintenance therapy services may be reasonable and necessary 
on an ongoing basis (meaning such services can extend for longer than a four-month period), in order to 
preserve strength and capabilities or to slow or prevent decline in functioning. The rule should be 
amended to add “…treatment of the patient’s condition, or to establish or continue a maintenance 
therapy program” at 4.231.4(h)(1)(4) 
 
Response: 
Vermont Medicaid allows the provision of therapy services beyond four months with prior 
authorization as defined by the rule. The rule allows reasonable and necessary therapy services under 
standards of medical practice for the treatment of the patient’s condition. Maintenance therapy is an 
accepted standard of practice to treat the patient’s condition when medically necessary. Therefore, the 
rule will not be revised to list maintenance therapy.  

 
Comment: 
4.231.4(b)(3) appears to limit the documentation of verbal physician orders to “registered nurses.” In 
practice, verbal orders are documented by therapists, nurses and LPNs.  

 
Response:  
The rule at 4.231.4(b)(3) was revised to specify additional practitioners who may accept and document 
a physician’s oral orders in accordance with the conditions of participation for a home health agency.  

 
Comment: 
4.231.4(f) references routine supplies but doesn’t define the term or provide examples. New Hampshire 
defines routine supplies as “those supplies used incidentally in the course of a visit and include gloves, 
alcohol wipes, blood drawing supplies, adhesive and paper tape, and non-sterile dressings.” 

 
Response:  
Coverage of specific supplies and their codes can be found in the Medicaid fee schedule which is 
publicly available on the DVHA website. A definition of routine medical supplies will not be included 
within the home health services rule as these items are too numerous to list and are subject to change. 
Additional information regarding the coverage of medical supplies can be found in Rule 7504 Medical 
Supplies and the Medicaid provider manual in section 11.15.12.   
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Proposed Rule 4.209 Durable Medical Equipment 
 

4.209.2 Covered Services  
 
Comment: 
This rule states that “items of DME that are not pre-approved are subject to prior authorization 
review." Commenter suggested the addition of the following language in order to be consistent 
with the federal Medicaid definition of equipment and appliances: 

Any beneficiary may request coverage for equipment and appliances not on the pre- 
approved list by sending a request for coverage to the Director of the Office of Vermont 
Health Access (DVHA) in accordance with the procedures set out in M7104 of these rules (or 
any future iteration of M7104), 

 
Response:  
Items of durable medical equipment that are not on the pre-approved list are subject to prior 
authorization review as specified at 4.209.2(a). This allows requests in accordance with the Federal 
Medicaid regulations at 42CFR §440.70 (3)(v), which prohibits states from having an exhaustive list of 
items of durable medical equipment. Items that do not meet the definition of durable medical equipment 
may be requested as specified in Medicaid Rule 7104 Requesting Coverage Exceptions.  

 
4.209.4 Conditions for Coverage  
 
Comment:  
Section 4.209.4(a) should be revised to clarify that the post-acute physician can perform the face-to-
face encounter and the ordering physician can document that encounter when ordering the DME.  

 
Response: 
Section 4.209.4(a) was amended to specify that a qualified provider must conduct a face-to-face 
encounter with the beneficiary. The qualified providers are listed in 4.209.3 of the rule and include the 
acute or post-acute physician in addition to the non-physician practitioners who may conduct the 
encounter.  

 
Proposed Rule 4.210 Wheelchairs, Mobility Devices, and Seating Systems 
 

Comment:  
Comment requested that the State ensure that a beneficiary’s Medicaid coverage for wheelchairs, 
mobility devices, and seating systems is not limited or restricted by these rule changes. 
 
Response:  
The rules are amended to align with federal regulations and current coverage and practices under 
Vermont Medicaid.  
 
4.210.1 Definitions 
 
Comment:  
Comment questioned the purpose of having a definition for when the beneficiary is “unable to 
functionally ambulate”. The criteria is too restrictive by requiring that the individual be “unable” to 
walk “with or without” an assistive device. Many beneficiaries have significant mobility impairments 
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and would require a wheelchair, but may not completely lack any ability to ambulate with a walker as 
an example. The definition should incorporate a similar concept from the medical necessity criteria 
(“significantly impairs”): “…enable mobility for beneficiaries unable with a significant impairment of 
the ability to functionally ambulate.”  
 
Response:  
The definition at 4.210.1(a) defines wheelchairs and mobility devices and specifies that wheelchairs and 
mobility devices enable mobility for beneficiaries who are unable to functionally ambulate. To 
functionally ambulate means the ability to walk with or without the aid of a device, therefore allowing 
coverage as medically necessary for an individual who may have some ability to walk. The rule was 
amended as requested by the comment to include, “with a significant impairment of the ability to 
functionally ambulate” as this has the same meaning.    

 
4.210.2 Covered Services  
 
Comment: 
The medically necessary criteria at 4.210.2(b) should incorporate the concept of “functionally 
ambulate” from the definition. So add “(4) Functionally ambulate.” 
 
Response: 
In order for a wheelchair or mobility device to be medically necessary a beneficiary must meet at 
least one of the criteria in 4.210.2(b). A limitation in the ability to functionally ambulate as a single 
criterion may not meet the definition of medical necessity and therefore will not be added to the 
list. 
 
4.210.4 Conditions for Coverage 
 
Comment: 
The cross reference to the DME rule at 4.210.4(a) is potentially confusing because it does not 
clarify which aspects of the DME rule apply to wheelchairs. An example of a difference is that 
there is a different definition of medical necessity for DME than for wheelchairs. Does the DME 
rule on purchasing DME vs renting DME apply to wheelchairs?  
 
Response:  
Wheelchairs and mobility devices are items of durable medical equipment and defined as such in 
the rule at 4.210.1(a). The definitions and coverage requirements in proposed rule 4.209 Durable 
Medical Equipment also apply to wheelchairs and mobility devices. The coverage and conditions 
for wheelchairs provide additional detail specific to wheelchairs, mobility devices, and seating 
systems. These criteria do not conflict with the terms and conditions in the DME rule.   
 
The Wheelchairs, Mobility Devices and Seating systems rule at 4.210.2(c)(1) defines the criteria 
for rental of wheelchairs and mobility devices. These criteria include the capped rental 
requirements as specified in the DME rule. All conditions for rental items for DME also apply to 
wheelchairs.  

 
4.210.5 Prior Authorization Requirements 
 
Comment: 
DVHA has adopted an exception to the general requirement that Medicare be billed first on an 
“assigned” basis for the purchase and repair of wheelchairs and seating systems as specified in the 
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Green Mountain Care Provider Manual section 11.7. Under this exception a prior authorization 
request may be submitted to DVHA for provisional authorization, before billing Medicare. A 
reference to this process should be incorporated into this rule.  
 
Response: 
Medicare recently adopted an advance determination of Medicare coverage review process for 
wheelchairs, which is mandatory for certain items including power wheelchairs. This will allow 
Medicare review prior to delivery for certain items. A durable medical equipment supplier may 
submit prior authorization to Medicaid for provisional review, however, if the item is denied by 
Medicare, DVHA requires the denial information prior to making payment. As the Medicare 
regulations continue to evolve, the language regarding provisional authorization will remain in the 
provider manual and will not be incorporated into the rule.  
 
Comment: 
The proposed rule removes the limitation on the requirement for prior authorization for rentals of 
wheelchairs to those rentals for a period in excess of three months. Under the proposed rule, prior 
authorization is required for any rental of a wheelchair or mobility device, no matter the duration of 
the rental. Such a requirement is overly burdensome for short term rentals and should be removed. 
The comment suggested that the language of the existing rule be retained, and that prior authorization 
be required only for wheelchair rentals lasting longer than three months. 
 
Response:  
All wheelchairs, including rental wheelchairs, require prior authorization. The rule is being amended to 
reflect current practice that has been in effect for several years. Prior authorization assures that 
beneficiaries receive medically appropriate equipment. DVHA continues to receive orders for incorrect 
and ill-fitting wheelchairs for short term rentals, necessitating the need for prior authorization. There is 
no delay for wheelchairs or other equipment needed on an urgent or immediate basis, as specified by 
the immediate need exception described in the provider manual at section 7.2.2. 
 
Comment: 
Why was the prior authorization requirement removed for "the initial purchase of a standard 
manual wheelchair with sling seat.”? (M7506.4)? 

 
Response:  
The rental and purchase of all wheelchairs requires prior authorization. Therefore, it is not necessary to 
list that prior authorization is required for a wheelchair with a sling seat. Prior authorization for the 
rental of a wheelchair assures that beneficiaries receive a wheelchair that is medically appropriate.   
 
4.210.6 Non-Covered Services 
 
Comment:  
Why was "cushions that are not integral to a seating system" added at 4.210.6 as a non-covered 
service and would this exclusion apply to gel cushions? 

 
Response:  
This language is included in the rule to clarify that cushions that are not integral to a wheelchair 
are not covered. Cushions are covered when they are a component of a wheelchair seating system. 
Coverage may include a gel cushion when it is medically necessary.  
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