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April 14, 2021 
 
 
By email to:  AHS.MedicaidPolicy@vermont.gov 
 
 
Agency of Human Services 
Medicaid Policy Unit 
280 State Drive, Center Building Waterbury, Vermont 05671-1000 
 
Re:  Comments on GCR 21-016; Proposed HCAR 4.209 Durable Medical Equipment and 
Proposed HCAR 4.208 Medical Supplies 
 
Dear Medicaid Policy Unit: 
 
Thank you for the opportunity to provide public comment on proposed HCAR 4.209 Durable 
Medical Equipment and Proposed HCAR 4.208 Medical Supplies.  The Disability Law Project 
(DLP) is a special project within Vermont Legal Aid, Inc., and is part of the Protection and 
Advocacy system in Vermont. The DLP receives federal funding to provide advocacy for 
Vermonters with disabilities seeking access to needed medical care and access to assistive 
technology, including durable medical equipment, wheelchairs, mobility devices, and seating 
systems. We regularly represent Vermonters experiencing a range of difficulties accessing these 
services including, repair and replacement issues, prior approval issues, and coverage denials. 
The Medicaid services here are critically important to Vermonters with disabilities.  
 
We understand that the intent of the HCAR process is to make permanent the changes enacted by 
the Coronavirus Aid, and Economic Security Act (CARES Act) and to make the current rule on 
Medical supplies consistent with HCAR language and formatting, but not to make substantive 
changes. Our primary concern in commenting on these proposed rules is to ensure that a 
beneficiary's Medicaid coverage for these services is not limited or restricted by these rule 
changes. 
 
Rule 4.209 Durable Medical Equipment 
 
4.209.3 Qualified Providers and Vendors 
The proposed rule states that "a physician or other licensed provider…. working within the scope 
of their practice” may order durable medical equipment. The rule further states that any 
“licensed provider acting within their scope of practice” may perform and document the face-to-
face encounter required by the rule. The stated intent of the rule is to align with changes in 
section 3708 of the CARES Act. However, section 3708 specifically limits the provision of these 
medical services to nurse practitioners, clinical nurse specialists and physician assistants. This 
language also conflicts with the changes in 4.231 Home Health Services which aligns with the 
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CARES Act by limiting the ordering of Home Health Services and the performance of the face-
to face encounter to nurse practitioners, clinical nurse specialists and nurse practitioners.  We are 
concerned that allowing other licensed providers “working within the scope of their practice” 
and other licensed providers “acting within their scop of practice” could be interpreted to allow 
employees of DME providers, who are not qualified to do so, to order DME and perform and 
document the face-to-face encounter.  We recommend removing this language from the rule and 
replacing it with language that reflects that found in section 3708 of the CARES Act. 
. 
 
Rule 4.208   Medical Supplies 
 
4.208.3 Qualified Providers. 
We have the same comment as to proposed HCAR 4.209.3 above.  This rule allows licensed 
providers other than nurse practitioners, clinical nurse specialists and physician assistants to 
perform the face-to-face encounter and to order supplies that are subject to the face-to-face 
requirement under Medicare. However, section 3708 of the CARES Act. specifically limits the 
provision of these medical services to nurse practitioners, clinical nurse specialists and physician 
assistants. This language also conflicts with the language in 4.231 Home Health Services which 
likewise limits the ordering of home health services and the performance of the face-to-face 
encounter to nurse practitioners, clinical nurse specialists and physician assistants. We 
recommend removing 4.208.4 (c) and replacing it with language that reflects that found in 
section 3708 of the CARES Act. 
 
Additionally, we recommend adding a link to the pre-approved supplies and quantity limits 
under 4.208.2 (c) to ensure that this information is readily accessible. 
 
Finally, relating to both proposed rules, if DVHA has its own broader criteria for face-to-face 
encounters and issuing of prescriptions that is inconsistent with Medicare criteria, it will create 
problems with providers following one set of rules for Medicaid clients and another for Medicare 
clients.  This will result in confusion as to who has the authority to do what and under what 
circumstances, coverage requests will be denied, and the entire access process will be delayed.   
   
Thank you for consideration of these comments. Please provide us with a copy of the final rule 
and a response to comments when you have completed the review process. 
 
 
Sincerely, 
 
/s/ Nancy Breiden 
 
Nancy Breiden, Project Director 
Disability Law Project 
Vermont Legal Aid, Inc. 
 


