STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 19, 879
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals the decision by the Departnent
for Children and Fam lies, Ofice of Vernont Health Access
denyi ng her request for prior approval under Medicaid for
coverage of cosnetic surgery. The issue is whether the
petitioner's circunstances warrant coverage for such surgery

wi thin the neaning of the pertinent regulations.

FI NDI NGS OF FACT

1. The petitioner is a forty-one-year-old wonman with a
hi story of depression, anxiety, stress disorder, and
subst ance abuse, the latter of which is in remssion. A
synptom of her illnesses in the past was that the petitioner
would dig into her face with her fingernails. Unfortunately,
this has left the petitioner with pernmanent scarring over
much of her face.

2. The petitioner is currently in counseling for her
probl enms, and is considered disabled. It appears she is also

a recipient of vocational rehabilitation services. Her
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treating therapist (a clinical social worker) has referred
her to a plastic surgeon to repair her scar tissue. This
request is supported by the petitioner's physician at the
same health clinic.

3. In aletter acconpanying the petitioner's request
for Medicaid coverage, dated July 7, 2005, the therapist
wr ot e:

| amcurrently the primary behavioral health therapi st
treating [petitioner] for Mjor Depressive D sorder,
Ceneralized Anxi ety Disorder, Post Traumatic Stress

D sorder and Cocai ne Dependence, in partial rem ssion.

| am aware that [petitioner] is seeking treatnment for

M cro Dernmabrasion, which | believe will greatly benefit
her synptonotol ogy related to her depression, |ow self-
esteem poor self-worth and social isolation. | believe
[ petitioner’s] facial scarring has contributed to her
depression, social anxiety and other related nental
health issues and inhibited her ability to nove forward
in her sober life. Any even minor alleviation of this
scarring may, even solely psychologically, allow her the
confidence and sel f-acceptance essential to the recovery
process.

4. In a followup letter, dated Septenber 20, 2005, the
petitioner's treating physician wote:

[Petitioner] has been a patient at CHCB for several
years. She mainly sees [nane], physician assistant.
am [ nanme’ s] supervi sing physician.

I’mwiting in support of [petitioner] receiving
financial relief/support around treatnent of significant
facial scarring. She is hoping to have this service
performed by Plastic Surgery. [Petitioner] is in
treatnent with us and [nane], therapist, around

di agnoses of Maj or Depression, Generalized Anxiety, Post
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Traumati c Stress Disorder and cocai ne dependence, the
latter in rem ssion

| believe that [petitioner’s] facial scarring is a
factor in her ongoing synptons related to the above

di agnoses. Her depression is aggravated by her | ow
sel f-esteem and social anxiety relating to her
appearance. | think treatment with M cro Dernabrasion
could greatly contribute to her making forward strides
in recovery, and | nedically recommend it.

5. In office notes that acconpani ed his request for

prior approval the plastic surgeon noted the follow ng

regardi ng the procedure in question:

VEDI CAL DECI SION MAKING By clinical history and

physi cal exam nation, the patient has nultiple self-
inflicted scars on her face, as noted above. 1| told the
patient that in ny opinion, the only nmeans of trying to
reduce sone of the acuity of these scars, although not
conpletely renoving them would be to do a dernabrasion
or laser resurfacing of the site. | told the patient
that | thought that dernabrasi on woul d perhaps be better
than | aser resurfacing. However, | told her that | did
not really have a significant standard to neasure this
judgnment by. | told her that | had done both

der mabrasi on and | aser abrasion for people with acne
scarring that appeared very simlar to her scarring, but
that overall, the nunber of cases that | had done
total ed perhaps 6-7 cases over twenty years. | told her
that my general opinion and inpression was that nost
people felt that there was sone inprovenent, but

overall, not major inprovenent. | also told her that
there were significant risks in ternms of either one of

t hese procedures, including the fact that there could be
excessive scarring (i.e., hypertrophic or keloid
scarring), hypopignentation (i.e., making the skin
darker than the surrounding skin). The patient asked ne
if there was any chance that her face could | ook worse
than it does now, and I told her that indeed there was a
possibility of this, although |I thought it was
relatively small in percentage terns. | could not give
her an absol ute percentage for this question. | also



Fair

Hearing No. 19, 879 Page 4

di scussed skin grafting and told her that although this
technically could be done, | did not think that it would
be a good idea to start treatnent in this manner, since
obtaining skin would require very |ikely going beneath
her clavicles and that skin beneath her clavicles would
have a tendency to be darker than the surrounding skin
on her face. | told her that although this skin m ght
be snoot her, she would certainly have to use nmakeup the
rest of her life if she had a significant color
difference, in an effort to try to nmake it | ook nore
uniform She indicated that she understood and

appreci ated the above discussion and at this point in
time, wanted to proceed with the idea of dernmabrasion.

| told the patient that | would submt her case to her

i nsurance carrier for prior approval and, should she be
approved, a surgical date would be schedul ed, and she
woul d be seen preoperatively. | also told the patient
t hat she m ght need several treatnents to try to obtain
an optimal result. She indicated that she understood
and appreciated this.

ORDER

The Departnent's decision is affirned.

REASONS

The regul ation in question, WA M 8§ M15(1), provides

as foll ows:

Cosnetic surgery and expenses incurred in connection

W th such surgery are not covered. Cosnetic surgery
enconpasses any surgi cal procedure directed at inproving
appearance (including renoval of tattoos), except when
required for the pronpt repair of accidental injury or
the i mprovenent of the functioning of a mal forned body
menber. For exanple, the exclusion does not apply (and
paynment woul d be nmade) for surgery in connection with
treatnment of severe burns or repair of the face
followi ng an auto accident or for surgery for

t her apeuti c purposes that coincidentally serves sone
cosnetic purpose. |In questionable cases, authorization
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prior to performng surgery should be requested from
OVHA

There can be no dispute that the petitioner's
ci rcunstances are synpathetic. However, it nmust be concl uded
that the Departnent's position denying Medicaid coverage is
based on an accurate eval uation of the above evidence and a
reasonabl e readi ng of the above regul ati on.

The surgery is not required as a "pronpt repair of an
accidental injury". Although it is arguably "therapeutic",
the regul ati on seens clear that this provision refers only to
the need to "inprove the functioning of a deforned body
menber”. Inasnmuch as it can be noted that an inproved
appear ance woul d psychol ogically benefit al nost anyone, to
al l ow cosnetic surgery on this type of "therapeutic" basis
coul d foreseeably | ead to the above exception swallow ng the
entire rule.

The Departnent is also correct that the Iikelihood of
success of such surgery in the petitioner's case is limted
both in terns of physical and therapeutic effect. The
surgeon states (supra) that physical inprovenent from such
surgery is usually "not major". The petitioner's therapist
(supra) states that the petitioner's chances for recovery

"may" be enhanced with this surgery, and her doctor (supra)
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says it "could" be of benefit. There is no evidence that the
petitioner's psychol ogical condition is |ikely to worsen
wi t hout the surgery. Nor can it be found that her recovery
IS necessarily contingent upon it or that it is unlikely that
she will continue to inmprove without it.?

In Iight of the above, the Departnment's decision that
this case does not fall into one of the limted exceptions to
the overall bar to Medicaid coverage for cosnetic surgery

nmust be affirmed. 3 V.S. A § 3091(d), Fair Hearing Rule No.

17.

1 At one of the hearings in this matter (Novenmber 9, 2005), and in her

di scussions with the surgeon (see supra), the petitioner stated that her
primary reason for having the surgery would be to gain enough confidence
to obtain a job. As noted above, the petitioner stated she is a client
of Vocational Rehabilitation. At the hearing she was advised she could
al so pursue paynent for such surgery as a benefit under Vocationa
Rehabilitati on. She was further advised of her right to a separate
appeal of any adverse decision by that agency in this regard.



