STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 19,814
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals the decision by the Departnent
for Children and Fam |ies, Econom c Services reducing her
Food Stanps. The issue is whether an annual paynment to the
petitioner froma trust should be counted as incone only for
the nonth in which she receives it, or whether the Departnent
may prorate the paynent over a twelve-nonth period. The
followng facts are not in dispute, and are taken from
witten argunments and exhibits filed by the parties (copies

of which have been furnished to nenbers of the Board).

FI NDI NGS OF FACT

1. The petitioner is a seventy-six-year-old w dow who
receives SSI. She is also the beneficiary of a trust
established by her sister alnost thirty years ago.

2. Prior to May 2005 the petitioner received nonthly

di sbursenents fromthe trust of $267.33.' Based on this

! The trust also made a direct payment to the petitioner's |andlord that
was applied toward her rent. It appears this additional anmunt was
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i ncone her SSI paynents were $250.04 a nonth. Inasnuch as
her trust paynments resulted in a dollar-for-dollar reduction
in the amount of SSI for which she was eligible, the
petitioner, in effect, received no overall financial benefit
fromthe trust.

3. In an attenpt to renedy this situation the
petitioner's attorney requested the trustee (a bank in
Connecticut) to pay the petitioner an anount of $3,208 from
the trust on a yearly basis ($267.33 X 12). On My 2, 2005
the trust paid the petitioner this anmount for 2005.

4. The yearly disbursenent was nade to a client trust
account adm nistered by the petitioner's attorney. In My
2005 the attorney prepaid the petitioner's rent for the
remai nder of the year, paid sonme nmedical bills and rented a
portable air conditioner for the summer. The anount
remai ning in her account follow ng these paynents was $1, 105,
which is well under the resource Iimt for both SSI and Food
St anps.

5. Based on the above information the Social Security
Adm nistration notified the petitioner that she was

ineligible for SSI in May 2005, but that beginning June 1

$123.67 a month. It also appears that the trust is no | onger nmaking any
paynments to the petitioner's |andlord.
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2005 her nonthly SSI paynent woul d be the maxi num anmount of
$631. 04.

6. Prior to May, the petitioner received $149 in Food
Stanps a nonth based on her conbined nonthly incone fromthe
trust and SSI. In May the petitioner notified the Departnent
of the one-time paynment fromthe trust, and she filed a new
application for Food Stanps reflecting this paynent. 1In a
deci sion dated June 29, 2005 the Departnent notified the
petitioner that effective August 1, 2005 her Food Stanps
woul d decrease from $149 to $10 a nonth because of her
increase in SSI to $631.04 a nonth and a nonthly prorated

amount fromthe trust of $267.33 ($3,208 divided by 12).

ORDER

The Departnent's decision is reversed. The matter is
remanded to the Departnent to cal culate the anmobunt of the

petitioner's Food Stanps in accord with this decision.

REASONS
The issue in this matter is whether the Departnent can
prorate or spread the petitioner's yearly trust paynent of
$3, 208 over a twelve-nonth period. The petitioner argues
that the Departnent should treat her receipt of the yearly

trust paynment in the sane manner the Social Security
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Adm nistration did in determining her eligibility for SSI.
Under this nethod the petitioner concedes she was ineligible
for Food Stanps for May 2005, the nonth she received the
annual trust paynent. She argues, however, that beginning in
June 2005 the Departnent should only have counted her nonthly
SSI paynents in determ ning her subsequent Food Stanp
eligibility. There is no question that the regulations
clearly and unequi vocally support the petitioner's argunents.
F.S.M 88 273.10(a)(3-4) provide as foll ows:

3. Anti ci pat ed Changes

Because of anticipated changes, a household may be
eligible for the nonth of application, but
ineligible in the subsequent nonth. The househol d
shall be entitled to benefits for the nonth of
application even if the processing of its
application results in the benefits being issued in
t he subsequent nonth. Simlarly a household nay be
ineligible for the nonth of application, but
eligible in the subsequent nonth due to antici pated
changes in circunstances. Even though denied for
the nonth of application, the househol d does not
have to reapply in the subsequent nonth. The sane
application shall be used for the denial for the
mont h of application and the determ nation of
eligibility for subsequent nonths, within the
timeliness standards in 273. 2.
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4. Changes in Allotnent Level

As a result of anticipating changes, the
househol d’s allotnment for the nonth of application
may differ fromits allotnent in subsequent nonths.
The State agency shall establish a certification
period for the | ongest possible period over which
changes in the househol d s circunstances can be
reasonably antici pated. The househol d s all ot nent
shall vary nonth to nonth within the certification
period to reflect changes anticipated at the tine
of certification, unless the household el ects the
aver agi ng techni ques in paragraphs (c)(3) and
(d)(3) of this section.

The petitioner's situation fits the above provisions
exactly. In the nonth she applied, May 2005, she was
ineligible for Food Stanps because of her receipt that nonth
of the annual trust paynent placed her over the incone and
resource nmaxi muns. However, the change in her situation to
receiving only a nonthly SSI paynent as of June 1, 2005 was
clearly "anticipated”. The Departnent shoul d have processed
her application accordingly.

This is further supported by F.S.M § 273.10(c)(2)(i),
whi ch provides as foll ows:

| nconme anticipated during the certification period shal

be counted as incone only in the nonth it is expected to

be received, unless the incone is averaged. Wenever a

full nmonth’s incone is anticipated but is received on a

weekly or biweekly basis, the State agency shall convert

the incone to a nonthly anmount by nultiplying weekly
anounts by 4.3 and bi weekly anpbunts by 2.15, use the

State agency’s PA conversion standard, or use the exact

monthly figure if it can be anticipated for each nonth
of the certification period. Nonrecurring |unp sum
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paynments shall be counted as a resource starting in the
mont h recei ved and shall not be counted as i ncone.

Mor eover, "nonrecurring |unp-sum paynents” are specifically
excl uded as incone under 8 273.9(c)(8). Although annual
paynents fromtrusts are not specifically nentioned in that
regul ation, the regulation specifically applies to paynents
"including, but not limted to" those that are |isted.
Clearly, the list cannot be read as exclusive. Moreover, at
| east one of the types of paynents that is specifically
listed is "inconme tax refunds”, which, like the petitioner's
trust paynents, are often received on an annual basis. The
obvi ous point of the above regulations is to differentiate
paynents to the household that occur once, and will not
recur, within the certification period. The petitioner's
trust paynent clearly falls into this category.

Even if it was considered incone rather than a resource,
however, nothing in the regulations allows the Departnment to
count it for any nonth other than the one in which it was
received. The provisions of the regulations cited by the
Departnment in support of its decision sinply do not pertain.
After May 2005, other than the petitioner's SSI, there was no
other income to "anticipate". Thus, the provisions of §

273.10(c) (1) ("Anticipating Incone”) are inapplicable.
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Simlarly, the petitioner's incone does not "fluctuate".
Bot h her trust paynents and her SSI are predictable, periodic
and fixed amounts. The petitioner receives no "contract",
"sel f-enpl oynent™ or "educational" inconme. Therefore, the
provi sions regarding "inconme averagi ng" also do not apply.
See § 273.10(c)(3). Even if they did, this regulation allows
i ncome averaging only if the household "elects” to do so. In
this case the petitioner clearly elected not to do so.
Instead, it was forced upon her by the Departnent, which the
regul ations clearly do not contenplate or allow

Contrary to the Departnent’s assertion, the decision of
the trustee to switch to annual paynents is not "driving (the
petitioner) into destitution”. Just the opposite, it is a
perfectly reasonable and hunane attenpt to allow an al ready
destitute person sone snmall neasure of actual benefit to a
nodest trust that was established to help provide for her

basi c needs. The above Food Stanp regul ati ons cannot, and
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certainly need not, be read to penalize the petitioner for
doing this.?

HHH

2 The RUFA regul ations, for exanple, inpose a prorated penalty for the
recei pt of |unp sum paynents, although the Board has ruled that, even
then, it is perfectly perm ssible for households to avoid such penalties
by voluntarily renmoving thenmselves fromeligibility for the nonth in
which the lunmp sumis received. See, e.g., Fair Hearing No. 11, 745.
There is no question that the petitioner could have avoi ded any probl ens
in this case by voluntarily closing her Food Stanps for May 2005, and
then reapplying in June. Cearly, however, the Food Stanp regul ations
(and, apparently, SSI) are not nearly as strict in this regard, and
househol ds are not required to "finagle" their way around the |lunmp sum
rules in this manner.



