STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 19,735

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals a decision of the Ofice of
Vernont Health Access (OvHA) denying prior authorization for
Medi caid transportation to out-of-state nedical providers who
saw the petitioner’s son in the nonth of March and will be

seeing the petitioner’s son in the nonth of Novenber.

FI NDI NGS OF FACT

1. The petitioner’s twelve-year-old son, J., is the
beneficiary of a private insurance policy which pays for his
visits to out-of-state physicians, tw ce per year. However,
that policy does not provide transportation to nedical
appointnents for J. As a disabled child, J. is covered by
Medi caid as a secondary insurance. Medicaid has paid for
transportation to these physicians tw ce per year for the
| ast seven years based on a twice yearly referral formfiled

by his Vernont treating physician.
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2. J. has a nunber of severe nedical problens,

i ncludi ng auti sm auto-imune di sease, dietary problens and
devel opnment al del ays.

3. Since last Fall, the petitioner has had difficulty
obt ai ni ng Medi caid approval for transportation for J.’s tw ce
yearly appointnments. The first denial came for the round of
Novenber 2004 appointnments. The petitioner kept the
appoi ntnents and tried to seek rei nbursenent for those visits
while also trying to persuade DCF to pay for the upcom ng
March visit. At that tine she provided DCF with the
foll ow ng information:

a. A letter and a formdated March 10, 2005 fromJ's
| ocal treating physician stating that eval uations
and therapeutic planning performed by the two out-
of -state physicians, (a pediatric psychiatrist in
Maryl and who specializes in autismand a
pediatrician in the New York City area who
specializes in auto-imune di seases) are “nedically
necessary” and that there are no closer facilities
to provide treatnent.

b. A letter dated February 25, 2005 fromthe pediatric
psychiatrist, Dr. G, stating that J. evidences a
formof static encephal opathy (1CD-9 742.9) with
speech and | anguage, notor, sensory, and affective
dysfunction. Static encephal opathy is a nedi cal
di sorder for which a conprehensive treatnent
programis necessary. J. has, along with his
devel opnment al chal | enges, uni que sensory
processi ng, notor function and | anguage chal | enges
al ong with social -enotional chall enges. He has
been responding very well to a program we have
devel oped for him The expertise to devel op and
maintain this type of special programis not w dely
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available. It is critical for his famly to

mai ntain continuity with the current program and

t he professionals who have hel ped his parents

i npl ement this program It is essential that he
and his famly continue their periodic visits to
Maryl and and New York in order to assist J. in the
progress he has nade otherwise he is at risk for
regression and | oss of critical gains.

4. On March 16, 2005, four days before the
appoi ntnments, DCF, acting through its |ocal transportation
agent, denied the transportation expense saying “nore
i nformati on needed to show that these are the cl osest
providers to nmeet individual nedical needs.” As the
appoi ntnents were four days away, the petitioner attended
wi th her son anyway, seeing the pediatric psychiatrist on
March 21, 2005 and the pediatric rheunatol ogi st on March 25,
2005. The petitioner borrowed the noney for these trips.

5. On May 11, 2005, the petitioner asked for
rei nbursenent for both the Novenber and March trips in a |ong
letter reiterating the evidence she had present ed.

6. In a letter dated June 21, 2005, DCF agreed to pay
the transportation and | odgi ng expenses for Novenber because
the transportation provider had failed to provide the
petitioner with “a witten denial of prior authorization” and

“your fair hearing rights.” However, the March expenses were

deni ed because the providers she chose were (1) not
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“generally available to other Vernonters nor are they being
utilized by other nenbers of your conmmunity”, (2) not
enroll ed as Vernont Medicaid providers, (3) were not to its
know edge used by other nmenbers of the community and locality
and finally because (4) the agency was “confident the
services offered by the providers that you have chosen: a
psychiatrist, pediatrician and dietitian are available in the
state of Vernont.” The notice concluded with a notation that
“Arecipient’s freedom of access to health care does not
require Medicaid to cover transportation at unusual or
exceptional cost in order to neet a recipient's personal

choi ce of provider.”

7. The petitioner appeal ed that decision on July 6,
2005. At a status conference held on July 21, 2005, the
petitioner agreed to provide nore specific information in
witing regarding the specific services her providers in
Maryl and and New York give to her son. At that point, DCF
woul d review the informati on and either approve the
transportation or give the petitioner the nanmes of physicians
who were closer to her who could provide those speci al
services to her son. DCF was al so asked to clarify its
reasons for refusal in light of DCF s notice of June 21, 2005

whi ch seened to indicate that Medicaid transportation could
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never be provided to any out-of-state providers not generally
used by Medicaid recipients.

8. On August 12, 2005, DCF confirned that it does
interpret its rule as covering out-of-state travel in three
instances: (1) if the out-of-state provider is generally used
by Medicaid recipients in a comunity and it is within thirty
mles distance; (2) for the first sixty days after a famly
nmoves thirty mles froma prior provider; or, (3) if the
transportation is for “nedically necessary trips to
speci alists, unique medical conditions or other good cause”.
In the latter case, DCF said that its procedures manual
requires that “out-of-state trips nust be pre-authorized,
with the attendi ng physician’s certification that the trip is
medi cal | y necessary.”

9. In response to this directive, on August 22, 2005,
the petitioner filed a statenent saying that her son needs to
see a child psychiatrist who is also a psychoanal yst who
specializes is the prevention of treatnent of devel opnental
disabilities in children and one who prescribes a 24 hour/7
day programthat includes honme, school and conmunity
recommendat i ons and who has vast experience treating the
Auti sm popul ation. She also stated that J. needs to see a

pedi atrician who is trained in rheumatol ogy and who has
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extensive expertise treating children who are Autistic. She
stated that Medicaid had suggested no doctors with these
qgualifications who were closer to their home and had not
stated why verification she had provided in the past and

whi ch was approved was no | onger acceptable. |In support of
her contentions, the petitioner provided the follow ng:

a. A letter dated August 18, 2005 fromJ’'s |ocal
treati ng physician who nade the referrals to the out-of-
state physicians which states as foll ows:

| have had the honor of being [J.’s] primary care
Pedi atrician since his birth. Despite [J' s] extrenely
rocky, alnost inpossible start on life, he has continued
to amaze those who get to know himw th his incredible
personality, intelligence, notor skills, musical skills
and willingness to |earn.

The chal | enge has al ways been “how do you educate and
care for this remarkable young man[?]” During his life-
time his parents, [petitioner and her husband’ s nanes]
have worked daily to provide the best education and

nmedi cal care they can for their son. Their efforts to
get the best care possible for their son at tinmes has

| ead to chall enges but al so successes.

This letter is in reference to Fair Hearing #19, 735
concerning [J.], a mnor, represented by his nother,
[petitioner’s nanme]. [J.] has been diagnosed with
autism wth secondary di agnoses of hyperacusis,

br oncho- pul nonary dyspl asi a and aut oi mune di sorder. As
his primary care physician this letter is to inform and
advi se the Board and other interested parties in the
matter of the requisite specialties and subspecialties
of physicians who provide treatnment for [J.].

First, in the matter of his primary diagnosis, [J.] is
treated by a Board Certified Pediatrician who is a
practicing child psychiatrist/psychoanal yst with
specialties in behavioral sciences and | earning
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di sorders. This practitioner has extensive know edge
and practice in the prevention and treatnent of

enoti onal and devel opnental disorder in infants and
children. This last itemis integral to the physicians
prescription of a “24/7” treatnment program which

enphasi zes the bl ending of hone, school and comunity in
a holistic, conprehensive paradi gm

For his secondary diagnosis, the patient sees a Board
Certified Physician whose specialties are pediatric,

i nfectious di sease nedi ci ne and rheumatol ogy. Since
[J.] presents a conplicated picture regarding his
nutritional needs and ot her aspects of his nedical
history, it is advisable the [sic] he is exam ned and
treated by one who has extensive training and proven
expertise in such area. This physician, Dr. [H ] has
had significant success in using these techniques to
treat children with Autism

Because [J.] has an extensive successful history with
t hese physicians and there is sound nedi cal cause for
himto continue seeing them!| believe that it is in
[J. s] best interest to continuing seeing these
physi ci ans at the present frequency.

b. A conputer printout of an on-line “physician
quality report” showing that Dr. H specializes in

i nfectious di sease nedi ci ne, pediatrics and rheumat ol ogy
along with a definition of those specialties.

C. A two-page curriculumvitae of Dr. G show ng his
medi cal degree of sonme forty years as well as numerous
publ i cations, honors and professional activities and in
whi ch he describes hinself as a “practicing child and
adult psychiatrist and psychoanal yst”, a “clinical

prof essor of psychiatry and behavioral sciences and
pedi atrics” at George Washi ngton University nedi cal
school, a “supervising child psychoanal yst” at the
Washi ngton Psychoanal ytic Institute, the “Chair” of the
I nterdi sciplinary Council on Devel opnental and Learning
Di sorders and “Co-Chair” of the Council on Human

Devel opnent” as well as a researcher on the prevention
and treatnent of enotional and devel opnental disorders
ininfants and children and the recipient of a prize
fromthe Anerican Psychiatric Association for
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out standing contribution to Child Psychiatry Research
anong many ot her notati ons.

d. Three pages of abstracts and descri ptions of
articles, books and videos authored by Dr. G primarily
involving child | anguage research, devel opnental and

| earni ng di sorders.

10. On Cctober 11, 2005, DCF responded to the
petitioner’s subm ssion by asking for dismssal of her
appeal. The response criticized the referring physician’s
letter as insufficient. (A copy of the entire letter is
provided to the Board as part of DCF s |egal argunent.) The
entire medical evidence offered in response to the
petitioner’s subm ssion was a conpilation of statistics in
the petitioner’s county showi ng that she could obtain
transportation to thirty-three different pediatricians,
twenty-nine different psychol ogists and five different
psychi atri sts.

11. At a further hearing held on Cctober 13, 2005, the
hearing officer advised DCF that she considered its
subm ssion i nadequate as it did not say whether any of the
avai | abl e nedi cal personnel had training and experience
sufficient to treat the special needs identified by J.’s
treating physician, it did not identify any of these

physi ci ans and di d not address the issue of continuity of

care. DCF asked for and was given |eave to submt additional
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evi dence by Cctober 21, 2005. That deadline was inposed not
only because the matter had been pending for four nonths but
al so because the petitioner needed a decision before J.’s
next appoi ntment schedul ed i n Novenber of 2005. No further
evi dence was supplied by DCF by the deadline.?

12. Based on all the evidence presented in this matter,
it is found that the petitioner’s treating psychiatri st
referred J. to Dr. H and Dr. G, tw out-of-state
physi ci ans; that he has certified that they are the cl osest
avai |l abl e physicians to neet J.’s special needs; that he has
clearly described what those special needs are as well as the
qualifications of those physicians to provide for those
needs; and he has confirmed that continuity of care with
these providers is inportant. The petitioner has al so
provi ded evidence fromwhich it can be and is concluded, in
conbination with the opinions offered by J.’s in-state

treati ng physician, that both out-of-state physicians have a

'DCF filed a new packet of information with the Board on Cctober 24,

2005, three days past the deadline. The information was forwarded to
the hearing officer who received it on COctober 25, 2005 too late to

anal yze the information and include it in the recommendati on to be mail ed
to the Board for the Novenber 2 Board neeting. The hearing officer’s
recol lection is that she made clear to the Departnent on Cctober 13, 2005
that she had to receive the evidence by COctober 21, 2005. Regardl ess of
t he above, the evidence submtted by the Departnment does not address the
continuity of care issue. Thus, even if admitted, it would not be
sufficient to rebut the petitioner’s prina facie showing of eligibility
(see infra).
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uni que conbi nation of qualifications which ideally suit them
to provide the services needed by her son. The evidence
presented by DCF in response is vague, undetail ed and
unresponsive to nuch of the evidence provided by the
petitioner and is thus found to be insufficient to refute the

detail ed and salient information provided by the petitioner.

ORDER

The decisions of DCF to deny reinbursenment to the
petitioner for transportation to her son’s March 2005
appoi ntments and to deny funding for his upcom ng Novenber

2005 appointnents is reversed.

REASONS
DCF has adopted regul ations for providing transportation
to Medicaid recipients which provides as foll ows:

Transportation

Transportation to and from necessary nedical services is
covered and available to eligible Medicaid recipients on
a statew de basi s.

The followng Iimtations on coverage shall apply:
1. Prior authorization is required. (Exceptions
may be granted in a case of a nedica

ener gency.)

2. Transportation is not otherwi se available to
t he Medi caid recipient.
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3. Transportation is to and from necessary
nmedi cal services.

4. The medical service is generally available to
and used by other nenbers of the community or
locality in which the recipient is |ocated. A
recipient’s freedomof access to health care
does not require Medicaid to cover
transportation at unusual or exceptional cost
in order to neet a recipient’s personal choice
of provider.

5. Paynment is nade for the | east expensive neans
of transportation and suitable to the nedical
needs of the recipient.

6. Rei mbur senent for the service is limted to
enrolled transportation providers.

7. Rei nbursenent is subject to utilization
control and review in accordance with the
requirenents of Title Xl X
8. Any Medi cai d-eligible recipient who believes
that his or her request for transportation has
been i nproperly denied may request a fair
hearing. For an explanation, see the “Fair
Hearing Rules” listed in the Tabl e of
Cont ent s.
M7 55
DCF agrees in its nmenorandum of law that first sentence
of the above regul ation allows preauthorization for out-of-
state transportation for “nedically necessary trips to
speci alists, unique medical conditions or other good cause.”
Furthernore, DCF states that as part of the pre-authorization

process its own procedures manual requires the client to

submt “the attending physician’s certification that the trip
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is nedically necessary.” Medicaid Transportation Procedures
Manual, 8 4.3.9. The procedures nmanual authorizes
transportation paynent to the “service nearest the client’s
residence.” Id., 8§ 3.3.4.3.

In this matter, DCF does not dispute that the
petitioner’s son has a need for the nedical services provided
by these out of state providers.? The petitioner submitted
the referral fromher child s attending physician certifying
that the treatnments in Maryland and New York are medically
necessary and that these are the closest facilities that can
provide the treatnent. DCF questions, however, the accuracy
of the physician’s statenent that there are no cl oser
facilities for these services. It is certainly DCF s
prerogative to question this assertion but once such an
assertion is made by the treating physician, the burden
shifts to DCF to show that the sane services are nearby.

Because the child in this case has a severe and
conplicated constellation of problens, the hearing officer
asked the petitioner to provide further information to DCF
about the exact services her child receives and the

qgqualifications of the persons who provide these services.

2This clarification was nmade necessary because DCF' s June |letter of
denial did not seemto recognize that an exception could be made for
nedi cal | y necessary out of state travel.
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The petitioner conplied with that request on August 22, 2005.
DCF s burden at that point was to provide the petitioner with
t he nane(s) of providers who are closer to her residence and
who are qualified to and who do provide the sane services.
Seven weeks later the only response provided by DCF was an
enuneration of the nunbers of pediatricians, psychol ogists
and psychiatrists who provide Medicaid in her county. No
attenpt was nmade to describe the abilities or specialties of
t hese nedical providers or to connect themin any way to the
special needs of this child. Neither was there any nedi cal
evidence refuting the petitioner’s nedical evidence show ng
that continuity of care is inperative for this child. DCF
has thus failed in its burden and the opinion of the
petitioner’s child s attendi ng physician nust be accepted as
an accurate description of the situation.

In its response, DCF said it had a nunber of questions
about statenments made by the referring physician. DCF had
the ability to pose any questions it had to the physician and
to include his answers as part of its response. DCF cannot
now bl ane the petitioner for its failure to do so. The
petitioner made out a prima facie case for eligibility when
she submtted the attendi ng physician’s certification of

referral as early as March of this year. Nevertheless, she
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continued to face nonths of denials while DCF allegedly

i nvestigated her case and, w thout generating any new
information, finally denied her in June based on a mi sreadi ng
of its own regulations. Even after the petitioner appeal ed
and provided additional information in August, DCF has done
virtually nothing in over six nonths to refute her

physi cian’s assertions. Since there is no evidence to
contradict his detailed subm ssion, the Board is bound to
accept it as accurate and to reverse DCF s decision denying
the transportation as not consistent with its own regul ations
and procedures. 3 V.S. A 8 3091(d), Fair Hearing Rule 17.

As the petitioner makes sem -annual trips to these
doctors, this matter will arise again in the near future. At
that time, the petitioner will need to submt a certification
fromher child s attending physician of the child s need to
travel out-of-state for the child s care. DCF now has a ful
description of the services provided by these physicians and
t he reasons the child sees themas well as an assertion that
continuity of care is inportant. Wth this information in
hand, DCF should be able to make a tinely decision on the
next request. Any future denial by DCF should be acconpani ed
by conpetent nmedi cal evidence which shows either that (1) the

child does not need these services or (2) that these sane
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services can be ably provided by physicians closer to honme
and continuity of care is not nedically essential.

HHEH



