STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 19,714

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals a decision of the Departnent for
Children and Fam lies, Child Devel opnent Division (CDD)
denying her application for a Legally Exenpt Childcare

Certificate (LECC).

FI NDI NGS OF FACT

1. The petitioner applied for an LECC on February 22,
2005 in order to be paid by CDD for caring for her
grandchildren. On her application, the petitioner reported
t hat she had been convicted of a felony and authorized CDD to
exam ne the crimnal records.

2. After searching the Vernont Crimnal Information
Cent er database, CDD denied the petitioner’s request on
February 25, 2005 because of a June 14, 2004 fel ony
conviction for forgery of a check. The conviction carried a
sentence of fromone to three years for which she received
probation in lieu of a prison sentence. |In the notice, CDD

cited a regulation providing that a “person found to have
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commtted fraud, a felony or other offenses involving
vi ol ence” may not be a daycare provider.

3. The petitioner was also advised in the letter that
she could request a variance to exenpt her fromthe above
prohi bition and was advi sed how to do so. According to other
correspondence sent to the petitioner, “the purpose of
variances is to give caregivers the opportunity to propose
alternatives to strict conpliance to the regul ati ons, which
provi de for equal care or protection of children.”

4. The petitioner requested a variance on March 3,
2005. Her request was based on her daughter’s trust and
reliance on her to care for her children, her availability to
care for themat all hours, the difficulty of finding other
babysitters in the renote area in which they live and her
ability to provide transportation to her daughter who is
involved with work activities in the RUFA program

5. On May 2, 2005, the variance was denied by the
I i censi ng supervi sor because the petitioner did “not provide
sufficient information to warrant approval.” She was given
an opportunity to appeal this denial to the Comm ssioner.

6. The Conmmi ssioner authorized the |icensing unit
director to conduct the review which was acconpl i shed by

interview ng the petitioner at her honme and review ng the
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crimnal records and prior correspondence in the case.
During the interview, the petitioner reiterated the reasons
set forth in her letter and protested that her felony
conviction has no bearing on her ability to care for her
grandchi | dren.

7. On July 25, 2005, the Conmmi ssioner’s representative
sent a witten letter to the petitioner which upheld the
CDD s denial of the LECC application. The letter reviewed
t he evidence and concluded that the variance would not be
granted for two reasons: (1) the petitioner’s conviction was
for a serious crine involving obtaining noney through
fraudul ent neans, a concern for a programwhich relies on
providers to submt accurate attendance records, and (2) the
petitioner had not conpleted a successful period of court
ordered probation for the crine.

8. At the Board hearing held on July 28, 2005, the
petitioner reiterated the argunents she had nade before the
Comm ssioner. Her daughter also appeared at the hearing to
say that she only trusts her nother to care for her children,
that she has been caring for them since | ast year and does a
good job and that it is only fair for her nother to be paid

for her work by CDD
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9. CDD stood by the reasons set forth in the
Comm ssioner’s review letter as set forth in paragraph seven
above.

10. The record was left open for CDD to submt relevant
docurent s* and argument which was filed on August 29, 2005.
The petitioner was given two weeks to file a response to the
subm ssions. As no response was filed by Septenber 21, 2005,
nore than three weeks after the subm ssion, all docunents
submtted by CDD were admtted into evidence and the record

was cl osed.

ORDER

The deci sion of CCD denying the petitioner’s application
for an LECC certificate based on prohibitions inits
regulations is affirned. Its decision to deny a variance is

al so affirned.

REASONS
The Legal |y Exenpt Childcare programexists to certify
persons for daycare paynents through CDD who are caring for
specific children, often relatives, who are eligible for day

care paynents and who do not wi sh to becone general daycare

! The hearing was originally set as a status conference but the parties
agreed that the matter could be heard at once as the facts in the matter
wer e undi sputed al though the concl usi ons were contest ed.
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providers to the public. Regulations adopted by CDD to
govern its Legally Exenpt Childcare provider program prevent
certain persons fromreceiving certification for paynment by
CDD for providing daycare:

The foll om ng persons may not be providers, be present
in, or reside in the home of the Provider:

- a person found by the court to have conmmtted
fraud, a felony, or other offenses involving
vi ol ence or unlawful sexual activity or other
bodily injury to another person including, but
not limted to, abuse, neglect or sexual
activity with a child;

Legal |y Exenpt Child Care Provider
Requi renents, July 1, 1998
Section B Health & Safety, Nunmber 1

Al t hough the above provisions are | abeled “health and
safety”, CDD argues that the regul ations are also designed to
prevent persons of adjudicated dishonesty from participating
in the programin order to protect the fiscal health of the
program This is because the programrelies upon the honesty
of providers wth regard to reporting the nunber of hours
wor ked and paynents due. This argunent has been made by the
Department in many prior appeals and the Board has accepted
t hat reasoni ng based upon the specific inclusion of fraud in
the disqualifying crinmes found in the regulation. See e.g.

Fair Hearings No. 15,652 and 17, 322.
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The petitioner does not dispute that she was convicted
of a felony involving fraud (forgery) just |ast year and that
she is still conpleting a probationary period for that crine.
G ven those facts, CDD followed its regulation in finding
that the petitioner is a prohibited provider under the
regul ati ons and cannot be granted a LECC certificate. The
Board is bound to affirmany decision by CDD which is
consistent wth its regulations. 3 V.S A 8 3091(d), Fair
Hearing Rule 17.

CDD has a specific provision in its regulations
granting the Conmm ssioner the authority to grant a variance,
if requested to do so, of any LECC regul ati on:

The SRS or DSW Conmi ssi oner?, or his or her designee,

may grant a variance to these requi renents under uni que

and exceptional circunstances when literal application
of a part of these requirenments will result in an
unnecessary hardship and the intent of the requirenment
can be achi eved by ot her neans.

Legal |y Exenpt Child Care Provider

Requi renments, July 1, 1998
Section G Certification, Nunber 8

This regulation requires the Comm ssioner to find in
favor of the petitioner on two counts: (1) that there is a

har dshi p®> necessitating the variance, and (2) that the

2 SRS is the predecessor organization to CCD.
3 The Board has held in past decisions that the “hardship” in the
regul ation is the hardshi p experienced by the ANFC recipient who relies
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concerns of CDD expressed in the regulation can be nmet sone
ot her way. The Comm ssioner in this case never reached the
har dshi p question in denying the variance because he

determ ned that the concerns of CDOD with regard to honest and
accurate billing could not be net in these circunstances.
Since this is a question requiring the Comm ssioner to
exerci se his judgnment and discretion, the Board may not
substitute its own judgnent unless the decision of the

Comm ssioner is arbitrary or capricious. Fair Hearing No.

15, 652.

G ven the fact that the petitioner is still on probation
for a crime commtted |ast year which invol ved obtaining
noney t hrough forging a docunent, it cannot be said that the
Comm ssioner’s concern that the petitioner may defraud CDD as
well is an unreasonable one. The petitioner has presented no
evi dence which would allay this fear. As the Comm ssioner’s
decision not to grant the variance is within his discretion
and is based on a reasonable and rel evant concern, the Board
is bound to affirmit. Fair Hearing No. 15,652. |f and when

the petitioner successfully conpletes her probation, she is

upon the LECC applicant, and not the hardship to the woul d-be-provider
who nmay | ose incone. Fair Hearing No. 17, 322.
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encouraged to renew her request for a variance and receive a
new consi derati on.

HHH



