STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 19,599

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals the decision by the Departnent
for Children and Fam lies, Famly Services (fornerly SRS)
denyi ng her application for certification to becone a Legally
Exenpt Child Care (LECC) provider. The issue is whether the
petitioner's husband's past crimnal convictions disqualify
her from obtaining LECC certification under the pertinent

regul ati ons.

FI NDI NGS OF FACT

The follow ng facts have been stipulated by the parties:

1. The Departnent received an application from
[ petitioner] on January 24, 2005 in which she indicated that
she planned to care for A B.’s children in their hone.

2. Along with her application, [petitioner] submtted
a Records Check Authorization formsigned by all househol d
menbers, including her husband [ nane].

3. On the Records Check Authorization form al

househol d nmenbers purportedly represented that they each had
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not been convicted or found by a court to have conmtted a
felony, a crime of violence, an unlawful sexual activity, or
had abuse or negl ect substanti ated agai nst them

4. On her application, [petitioner] certified, anong
ot her things, that she had read the LECC Requirenents,
understood them and was in conpliance with them
[Petitioner] also certified she understood that if she failed
to nmeet the LECC requirenments no paynent for child care woul d
be made by the Departnent.

5. The Departnent perforned a search of the Vernont
Crimnal Information Systemon [petitioner] and her househol d
menbers February 17, 2005. The search result indicated that
[ petitioner’s] husband had a nunber of crimnal convictions,
three of which fall within the definition of a “prohibited
person” under LECC Requirenent B.1l: sinple assault by nutual
consent, February 1, 1999 (Docket No. 129-1-99Bncr), donestic
assault February 23, 1999 (Docket No. 10-1-99Bncr) and grand
| arceny July 15, 1991 (Docket No.: 231-3-81Bncr).

6. The Departnent notified [petitioner] that her
application was denied due to her failure to neet LECC
Requirenent B.1 in a letter prepared and nuail ed on February

24, 2005.
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7. [ Petitioner] appeal ed the Departnent’s denial of
her LECC application.

8. Peter Danles, Child Care Licensing Director, net
with [petitioner] at her residence in North Bennington on My
27, 2005. He also net with [petitioner’s] husband at his
pl ace of enploynment and talked with [petitioner] subsequently
on the tel ephone in order to conduct a Comm ssioner’s Review
of the denial and to eval uate whether a variance of LECC
Requi renment B.1 m ght be warranted.

9. After consideration of the argunments, M. Danles
uphel d the denial of [petitioner’s] LECC application and al so
concl uded that a variance was not warranted. Hi s decision
was conmuni cated to [petitioner] in a Comm ssioner’s Review
letter mailed on or about June 6, 2005.

In addition to the above, the following finding is made
based on the credible testinony of the Departnent's Licensing
Director:

10. During an interview, the petitioner told the
Li censing Director that she had checked "no" to the question
on her application regarding crimnal history of househol d
menbers because she felt it was "not inportant”. At the
time, the petitioner offered no other reason for

m srepresenting her husband's crimnal history.
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11. At the hearing in this matter, held on Septenber
14, 2005, the petitioner admtted that she had "lied" on her
application, but that she regrets doing so. She stated that
her husband's convictions in 1999 stemmed fromfamly
difficulties that have now been resol ved and that she now
feels "victimzed" by the Departnent placing so nuch enphasis

on these matters.

CORDER

The Departnent's decision is affirned.

REASONS
Section B.1. of the SRS LECC regul ations includes the

fol |l ow ng provision:

The foll ow ng persons may not be providers, be
present in, or reside in the hone of the Provider:

- a person found by the court to have conmtted
fraud, a felony, or other offenses involving
vi ol ence or unlawful sexual activity or other
bodily injury to anot her person.
There is no dispute in this matter that the petitioner's
husband' s convictions were either felonies or crines of
viol ence. Al though the regul ati ons nake no specific

provi sion for the passage of tine, the follow ng provision

appears at G 8.
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The SRS or DSW Conmi ssioner, or his or her
desi gnee, may grant a variance to these requirenents
under uni que and exceptional circunstances when literal
application of a part of these requirenents will result
in an unnecessary hardship and the intent of the
requi renent can be achieved by other neans.

In past cases (see e.g. Fair Hearing Nos. 15,652 and
17,322) the Board has held that the Departnent has
consi derabl e discretion in deciding the circunstances in
whi ch a variance fromthe above provisions can be grant ed.
In this case, given the fact that the petitioner admtted
fal sifying her application, based on the regulations it
cannot be concl uded that the Departnent abused its discretion
under the law in denying her a variance. Therefore, the
Board is bound to affirmthe Departnent's decision. 3 V.S A
§ 3091(d) and Fair Hearing Rule No. 17.
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