STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 19,550

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals a decision nmade regardi ng how
services are to be provided to himunder the Medicaid waiver
program The Departnent of Aging and | ndependent Living
(DAI'L) has noved to dismiss this matter claimng it did not
make the decision and that the Board has no jurisdiction over
t he actual decision-nmaker, its Medicaid waiver contractor,
the Wndsor County Medicai d- Team and the Council on Aging for

Sout heastern Vernont, |nc. (COASEV)

FI NDI NGS OF FACT

1. The petitioner is a disabled recipient of Medicaid
and is a participant in the waiver program This program
allows the petitioner to stay in his hone in the community
and to avoid institutionalization in a nursing hone or
hospi t al

2. DAIL is in the governnental entity which

adm ni sters the Medicaid waiver programfor disabled and
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elderly adults.® M00.1(k). As part of its managenent of
the program DAIL contracts with comrunity providers to
deliver “specialized” services to eligible individuals.
These services can cover nedi cal, housekeepi ng, and personal
care needs.

3. It is DAIL’s responsibility to establish clinica
eligibility and provider requirenents for its subcontractors.
DAIL requires community providers to determ ne the needs of
the clients and to coordi nate and deliver services to the
clients to neet their needs within the rules of the Medicaid
program This “plan of care” devel oped by the waiver-teamis
reduced to witing and approved and annual ly revi ewed by
DAI L.

4. The W ndsor County Medicaid waiver-team (hereafter
wai ver-team for which COASEV is the coordi nator has
contracted wwth DAIL to provide Medicaid services to elderly
and di sabl ed persons in the petitioner’s town. As part of
its delivery of services, the waiver-team enpl oys a
“consuner-directed” option which allows persons to manage
their owmn care providers if COASEV determ nes they are

capabl e of doing so. This includes hiring and di schargi ng

! The Departnent for Children and Families makes the financial and
categorical eligibility decisions for persons in the waiver program See
M200. 1(K) .
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care providers and keeping track of and submtting their
hours to COASEV.

5. The petitioner is a client of the waiver-team and
recei ves case nmanagenent services from COASEV. |In the past,
COASEV had al |l owed the petitioner to enploy the “consuner-
directed” option for services. However, in January of 2005,
t he wai ver-team becane concerned that the petitioner was not
appropriately managi ng his own care. The team all eged that
the petitioner was submitting inaccurate tine sheets and had
ot her care-giver problens which they attributed to al cohol
abuse. The petitioner vehenently disagreed (and still
di sagrees) with the facts all eged by the waiver-team and
about its proposal to take himout of the “consuner-directed”
opti on.

6. The wai ver-team gave the petitioner a hearing on
January 20, 2005. COASEV then issued a decision in witing
on February 12, 2005 reaffirmng its decision to take himoff
the consuner-directed program COASEV told the petitioner
that he had a right to appeal to the Comm ssioner of DAIL and
t he Human Servi ces Board.

7. On February 15 2005, the petitioner appealed to the
Board and the Comm ssioner. The petitioner was given an

opportunity to speak with the Comm ssioner of DAIL s



Fair Hearing No. 19,550 Page 4

representative on March 14, 2005 about the actions of the

wai ver-team The representative concluded in a letter dated
March 24, 2005, that the waiver-teanis decision changed

not hing in the annual approved plan of care and that the
petitioner was continuing to get all of the needed services.
The representative offered the opinion that the actions of

t he wai ver team seened reasonabl e under the circunstances and
advi sed himthat he could appeal to the Board.

8. On March 7, 2005, the petitioner responded to the
Board’ s scheduling request and the nmatter was set for hearing
on April 14, 2005. However, the petitioner nmade a “Mtion
for Continuance” on April 11, 2005 because he believed that
he had thirty days fromthe date of the Conm ssioner’s
letter, or until April 24, 2005 to file a new appeal. At
DAIL's request and with the agreenent of the petitioner, the
April 14, 2005 hearing becane a status conference. At that
time DAIL infornmed the petitioner that it intended to request
that the case be dismssed for lack of jurisdiction. DAIL
was ordered to nake that request in witing and the
petitioner was advi sed that he needed to respond to that
nmotion in witing. The petitioner was al so advised to obtain
the help of legal aid or sone other |awer. He said he had

already tried and had been unable to obtain | egal help.
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9. DAIL filed its motion to dism ss and a nmenorandum
of law on May 5, 2005. DAIL maintains that decisions as to
whi ch persons actually arrange for, direct and perform
services to Medicaid waiver-clients is totally within the
di scretion of the waiver-teamas the service provider. DAIL
says it neither nade nor adopted the decision. It argues
that as DAIL is not the decision or policy nmaker, but rather
COASEV and the waiver-team it follows that the Human
Services Board has no jurisdiction to hear the case.

10. The petitioner was nade aware of the above
all egations by DAIL both orally and in witing. In response,
the petitioner filed a “Mdtion to Quash” and nmenorandum on
June 15, 2005 in which he laid out the course of his appeal
and enphasi zed that he had been repeatedly told to appeal to
t he Human Services Board. He has concluded fromthis
information that the Board must have jurisdiction. He also
proffered a letter fromhis psychiatrist attesting to his
conpetency to manage his own affairs. He did not disagree
with any of the facts alleged by DAIL wth regard to the
di scretion of the waiver-team his continued receipt of al
services or DAIL’s lack of a role in the action.

11. On June 27, 2005, the petitioner wote a “Mtion

for Injunction” filed with the Board on July 7, 2005 cl ai m ng
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that the waiver-team had “obstructed justice”, denied his due
process rights and commtted a “crimnal violation.” He
asked the Board to take jurisdiction over his case. The
petitioner has made no further response to the allegations
made by DAI L.

12. As DAIL's allegations with regard to the procedural
history, its lack of a role in the decision-naking process,
and its responsibilities and obligations to the petitioner as
detai |l ed above have not been denied or controverted by the
petitioner, they are found as fact for purposes of this

nmotion to disnm ss.

ORDER

DAIL's request to dismss this matter for |ack of

jurisdiction is granted.

REASONS
The statute granting the Board' s authority to hear and
adj udi cate cases provides, in pertinent part, as foll ows:

An applicant for or a recipient of assistance,
benefits or social services fromthe departnent of
social and rehabilitation services, the departnent of
prevention, assistance, transition, and health
access, the office of econonm c opportunity, the
departnment of aging and disabilities, the office of
child support, or an applicant for a license fromone
of those departnents or offices, or a |licensee, may
file a request for a fair hearing with the human
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services board. An opportunity for a fair hearing
will be granted to any individual requesting a
heari ng because his or her claimfor assistance,
benefits, or services is denied, or is not acted upon
wi th reasonabl e pronpt ness; or because the individual
is aggrieved by any other agency action affecting his
or her receipt of assistance, benefits or services,
or license or |icense application; or because the
i ndividual is aggrieved by agency policy as it
affects his or her situation.

3 V.S.A 8§ 3019(a)

DAI L agrees that as the successor agency to “the
departnment of aging and disabilities” it is a party properly
before the Board if it has nade a decision with regard to
services or benefits available to a client of their prograns.
The question before the Board here is whether DAIL has in
fact made a decision affecting the services or benefits
available to the petitioner. Based on the facts as found in
this matter, it nmust be concluded that DAIL has not nade a
decision regarding the petitioner’s eligibility for Mdicaid
wai ver-servi ces and has no authority or responsibility to
make decisions with regard to what persons in its
contractee’s agency will direct and provide service under its
regul ations or contracts.

To be sure, even if DAIL is not the official decision-

maker in a Medicai d-waiver matter, it can still be held to

have approved or ratified a decision of a conmunity provider
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if it has legal control over the matter decided. For

exanpl e, a decision by the subcontractor to cut off a
Medi caid service is in essence a decision by DAIL because as
the program adm nistrator DAIL is subject to rul es about
Medi cai d coverage and service eligibility which it nust
adhere to and enforce. However, many natters of
adm nistration are left to the discretion and control of
subcontractors. The manner in which a service is nmanaged
appears fromthe evidence offered here to be one which is
within the discretion of the subcontracted provider. If the
action of the subcontractor does not violate regulations and
contracts, DAIL will not attenpt to m cronmanage the
met hodol ogy. This matter is very nuch |like a patient
conpl ai ni ng about the managenent of his medical care by a
physi ci an provi der who nust use his judgnent about the way he
provi des care, such as prescribing certain nedications.
Clearly, DAIL would not interfere with nor take
responsibility for the decision of the physician so |ong as
he provi des the needed nedical service. This nmatter is not
all that different.

The petitioner has been rightly confused during this
process by repeated instructions given to himto appeal to

DAIL and the Board. The petitioner should be aware, however,
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t hat enpl oyees and subcontractors have been trained to
provide this information to the recipient of services and not
to make judgnents thensel ves about what matters can or cannot
be heard by the Board. Those judgnents are correctly made by
the Board itself and it is inportant that the matter actually
reach the Board for consideration of its jurisdiction.

The petitioner should al so understand that the Board
cannot exercise authority in excess of that given in the
above statute. Even if the Board were to hear the case and
reach a different decision, it has no authority to direct the
community waiver-teamto do anything. It has only the
authority to affirm reverse or nodify decisions nmade by
DAIL. See Fair Hearing No. 16, 929.

The petitioner has no recourse before this Board but can
continue to make his case and present any new evi dence he
wi shes to the community reviewteam? |If in the future, the
petitioner can point to a specific right in the Medicaid | aw
allowng himto direct his waiver services, then DAIL may
have an obligation to oversee the decision and he nmay have a
right to be heard by the Board. However, DAIL denies such a

right and the petitioner has not been able to show ot herw se.

2 The petitioner should speak to an attorney about whether he has any
| egal recourse against the waiver-teamitself as a public entity.
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Therefore, the Board is bound to grant DAIL's notion to
dismss as it has no jurisdiction to hear the case.

HHH



