STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 19,548

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals a decision by the Ofice of
Vernont Heal th Access (OvHA) denying his request for Medicaid
coverage for a reclining chair. The issue is whether the
petitioner has submtted sufficient nedical evidence of the
need for such an item

Foll owi ng an earlier Recommendation fromthe hearing
of ficer (dated March 28, 2006), and during argunents before
the Board on May 17, 2006, it was discovered that the parties
had not provided the hearing officer with all the witten
medi cal evidence in the matter. In an Order dated May 19,
2006, the board remanded the matter to the hearing officer to

consider this additional evidence.

FI NDI NGS OF FACT

1. The petitioner applied for Medicaid coverage for a
reclining chair in January 2005. Since that tine severa
status conferences have been held and the matter has been

continued to allow the petitioner to provide further nedical
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evidence. At sone point in the process the petitioner
purchased the chair hinself, and he is now seeking
rei nbur senent .

2. The petitioner’s nedical condition and his need to
sit and sleep in a reclined position were detailed in the
following report that was submtted by his treating famly
practice physician with the original request for coverage in
Sept enber 2004 (but which inexplicably was not furnished to
the Board until My 19, 2006):

[ Petitioner] has severe, debilitating ankyl osing
spondylitis. Because of this he is unable to nove his
neck or back and has limted armstrength and hand
mobility. He spends a great nmajority of his tinme-—day
and night-—+n a recliner-type chair as this affords him
the nost confortable position. Currently he uses an

el ectric recliner which, while hel pful in some ways has
been problematic as well. For one, the area he lives in
is subject to power outages and may | eave hi m stranded
for hours at a tine in the chair. The requested chair
is not electric. Secondly the new chair has sw vel
notion that would allow himto rotate sideways to reach
itens placed lateral to him Third, the current chair
has a button |located on the side of it that nust be

| ocated then pushed in order for the chair to nove. The
lag time to raise the chair is 15-20 seconds.
[Petitioner] often has to sit up quickly to avoid
choki ng on nedicines, food, or drink, and this delay has
been problemfor himin the past. The new recliner can
be elevated in 1-2 seconds just with a shift in body

wei ght. Lastly the rocking, swiveling notion of this
new chair will help to shift the pressure points on his
backsi de and may prevent pressure ulcers that he has
been prone to.
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3. The petitioner's treating physician then followed up
with two additional reports.
a. The first was dated March 15, 2005:

[ Petitioner] has been a patient in our practice for
over ten years. During this time we have worked

t hrough countl ess nedication reginmes to nodify his
pain and to inprove his quality of life.
[Petitioner’s] nobility is extremely limted by his
ankyl osi ng spondylitis and there are certain

nodal ities and nodifications that could inprove his
confort. He has made a sinple request for an

el ectronic recliner. Such a devise would sinmplify
his getting into and out of the chair where in fact
he spends the majority of his time. There are
times too, where the electronic device mght be
life saving. For exanple when taking his pills

[ petitioner] must often lean forward rapidly to
prevent them from becom ng stuck in his throat and
t he manual recliner does not do this quickly enough
to prevent choking.

[ Petitioner] has certainly availed hinself of all
pai n managenent and warrants sone situationa
nodi fication, to inprove his confort.

b. The second was dated June 16, 2005:

| am appealing again to your organization to
reconsi der paynent for [petitioner’s] mechanical
chair. | consider this device a key towards

[ petitioner’s] recent nedical inprovenent. Since
his purchase of this chair [petitioner] has been
able to rest nore fully, has healed his pressure

ul cers, and has been well able to avoid the

previ ous choking incidences that he had been
experiencing. Each incidental inprovenent has been
notivational for him As a result of this, his
energy had been increased, notivating himto return
to the rheumatol ogi st to seek new treatnents for
hi s ankyl osi ng spondylitis. Thus, in turn, lead to
a trial of Enbrel, which allowed himto rapidly
decrease his use of costly and/or addictive
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medi cati ons such as Oxycontin, Neurontin etc. His
Iife has been dramatically changed at this tine,
all stemmng, it would seem froma sinple
mechani cal device. Please consider reinbursenent
of this.

4. The record also contains the follow ng report from
the petitioner’s treating arthritis and rheunat ol ogy
speci alist, dated June 29, 2005:

[ Petitioner] has ankyl osing spondylitis which
substantially limts his ability to nove due to
fusion of his spine and restriction of joint
novenent in his extremties. He is not able to
twist or turn his torso, neck, or |ow back, nor is
he able to bend side to side. He stands froma
seated position by rocking his body forward to gain
momentumto get on his feet. He has chronic pain
due to ankylosing spondylitis, and he is unable to
lie flat or stand up straight anynore. The

physi cal damage from ankyl osi ng spondylitis is not
correctabl e by any neans because spi ne repl acenent
is not avail abl e yet.

In my opinion, it is medically necessary for

[ petitioner] to use a recliner in which to sleep
because a recliner will follow the contours of his
per manent|y stooped posture, and it will allow him
to stand w thout having to roll over or struggle to
get out of bed. This is not an action any bed,
even a hospital bed, could provide for him since
beds do not tip at the foot enough to all ow sonmeone
to stand up without rolling over or wthout
scooting one’s bottomforward or to one side. It
is my understanding that his hone’s electricity
supply is not reliable, and that a manual control
is nore desirable for himto allow use of the
recliner wthout power.

Shoul d you have further need for information to
clarify [petitioner’s] health status or physi cal
abilities or about any of this information, please
contact nme at ny office by letter or by phone.
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5. On Decenber 1, 2005 the Departnent inforned the
petitioner and the Board that based on the above reports it
woul d agree to furnish the petitioner with a hospital bed.

At a status conference held on Decenber 6, 2005 the hearing
of ficer (not having seen the Septenber 2004 report fromthe
treating physician [supra]) instructed the Departnent to
attenpt to contact the petitioner’s arthritis specialist to
solicit her opinion (in the hope that it would matter to the
Department in light of what he perceived to be the
Department’s inflexibility [see infra]) regarding the
relative nerits of a hospital bed versus a reclining chair.
In a letter dated Decenber 20, 2005 the Departnent reported
that it had attenpted to contact the petitioner’s doctor and
had | eft a nessage for her to call the Departnent’s nedica
consul tant, but that she had not returned the Departnent’s
cal |.

6. The petitioner does not dispute that as a matter of
confort and pain relief while he is sitting and sl eeping, a
full hospital bed, while not as quick or easy to transfer in
and out of, would function the same as a reclining chair.
However, the above evidence is clear that the petitioner
often has to sit up quickly to prevent choking, even while he

is sleeping; and that a hospital bed sinply cannot perform
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this function, especially if there is a power outage or
mal functi on.

7. The above evidence is now clear that the
petitioner's physicians are recomendi ng a nechani cal chair,
not an electric one, and that the March 15, 2005 letter from
the treating physician (paragraph 3[a], supra) mstakenly
confused this issue. Only a nechanical |[ift chair enables

the petitioner to sit up quickly if he is choking.

ORDER

The Departnent's decision is reversed.

REASONS

Based on the above nedi cal evidence the Departnent has
agreed to provide Medicaid coverage to the petitioner for a
hospital bed, which is a covered itemunder the regul ations
defining “durable nmedical equipnment”. WA M M40. 3.

That section also covers “seat |ift chairs when the
beneficiary is unable to achieve a standing position w thout
assistance”. At least fromthe above nedi cal evidence, it
appears that while the petitioner has sone difficulties
getting up froma seated position, he is able to stand

W t hout assi st ance. Thus, strictly reading the above
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regulation, it cannot be concluded that he neets the
definitional requirement for a “seat lift chair”.

However, this analysis is problematic in that the
petitioner’s primary nmedical need is for a reclining chair.
There is no dispute that the petitioner’s chair has both a
recliner and a seat |ift nmechanism As the above reports
i ndicate, the petitioner has been advised to use the chair
not only for sitting, but also for sleeping.

In Iight of the above, the Departnent also reviewed this
matter under its MLO8 criteria, which is a procedure for
requesti ng exceptions to a non-covered item Those criteria
are set forth bel ow

1. Are there extenuating circunstances that are uni que

to the beneficiary such that there would be serious
detrinental health consequences if the service or
item were not provided?

2. Does the service or itemfit within a category or

subcat egory of services offered by the Vernont
Medi cai d program for adul ts?

3. Has the service or itembeen identified in rule as

not covered, and has new evi dence about efficacy

been presented or discovered?

4. Is the service or itemconsistent with the
objective of Title X X?

5. s there a rational basis for excluding coverage of
the service or iten? The purpose of this criterion
is to ensure that the departnent does not
arbitrarily deny coverage for a service or item
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The departnent may not deny an individual coverage
of a service or itemsolely based on its cost.

6. s the service or item experinental or
i nvestigational ?

7. Have the nedi cal appropriateness and efficacy of
the service or item been denonstrated in the
l[iterature or by experts in the field?
8. Are there | ess expensive, nedically appropriate
alternatives not covered or not generally
avai | abl e?
9. | s FDA approval required, and if so, has the
service or item been approved?
10. Is the service or itemprimarily and customarily
used to serve a nedical purpose, and is it
generally not useful to an individual in the
absence of an illness, injury, or disability?
The Board has held that MLO8 decisions are within the
di scretion of the Departnent and will not be overturned
unl ess OVHA has clearly abused its discretion by either
failing to consider and address all of the pertinent nedical
evi dence under each criterion set forth above or by reaching
a result that cannot be reasonably supported by the evidence.
See, e.g., Fair Hearing No. 19, 425.

In this case, as noted above, the Departnent has
determ ned that a hospital bed, which is a covered item of
dur abl e nedi cal equi pnent, can adequately neet the

petitioner’s medical need to sit and sleep in a reclined

position. However, this conclusion ignores or arbitrarily



Fair Hearing No. 19,548 Page 9

di scounts the uncontroverted opi nions of the petitioner's
doctors that the petitioner occasionally has an energency
need (i.e., potentially "life saving") to be able to sit up
qui ckly if he is choking, and that a hospital bed woul d not
enable himto do this. Certainly, this constitutes a
“serious detrinental health consequence” as set forth in the
MLO8 regul ati ons.

In light of the fact that the petitioner’s needs are
long-term there is also no question that a reclining chair
is also significantly | ess expensive than a hospital bed.
Thus, it nust be concluded that the Departnent’s position in
this matter is contrary to the nedical evidence, arbitrary,
and inconsistent with the criteria under MLOS8.

HHH



