STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 19,517

)
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals a decision of the Departnent for
Children and Fam lies (DCF) finding that he is not disabled

as that termis defined in the Medicaid program

FI NDI NGS OF FACT

1. The petitioner is a thirty-seven-year-old man with
a GE.D. and a long work history as a self-enpl oyed property
manager which job required himto do a considerabl e anount of
heavy lifting, wal king and standi ng.

2. The petitioner was hospitalized on July 29, 2004
due to nmultiple pelvic ring fractures, right hip dislocation,
a right acetabular fracture and nultiple facial fractures
resulting froma notor vehicle accident.

3. After perform ng enmergency surgery on the
petitioner, the orthopedic surgeon described the petitioner’s
condition in a July 30, 2004 report as a high energy unstable
pelvic fracture which would likely cause chronic disconfort

to the petitioner and place himat significant risk for
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avascul ar necrosis and post-traumatic arthritis of the right
hip. It was his opinion that the petitioner probably had a
sacral nerve root injury and described his prognosis as
“undeterm ned” due to a lack of a detail ed neurol ogical
exam nation of the left extremties.

4. After nearly a nonth, the petitioner was di scharged
on pain nedications to a nursing home where he began physi cal
therapy to restore his physical abilities, prophylactic
radi ati on to prevent heterotropic bone formation, and
treatment to avoid infection and henorrhage of the wound
sites.

5. Notes fromthe nursing home show that the
petitioner consistently conplained of burning pain in his
left leg and was treated with increasingly |arge doses of
pain nedication. Although it was often noted that the
petitioner only appeared to be in mld or no distress, it was
al so noted three weeks after his adm ssion that he was in
“significant pain consistent with his injuries” even when
lying still in his bed. At one point, nearly seven weeks
after his adm ssion, his nedication was changed due to state
policies and his pain increased.

6. The petitioner had a neurol ogi cal exam nation

during his nursing hone stay which was inconclusive. He was
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gi ven anot her nedication for neuropathy and burning in his
feet.

7. I n Sept enber of 2004 while he was still in the
nursing hone and in a wheelchair, the petitioner applied for
Medi caid. On Novenber 11, 2004, the petitioner was denied
Medi cai d because, in the words of the Disability
Det erm nation Service (DDS), he was “expected to
significantly inprove” over the next year although he could
no |l onger do his fornmer work and would then be limted to
sedentary work. The review noted that he was currently in
significant pain and that he was not currently able to do
wei ght bearing activities. It also noted that he was still
at risk for avascul ar necrosis, degenerative joint disease
and would likely need total hip arthroplasty in the future.
The review noted there was no treating or exam nation source
statenents in the file

8. Eventually the petitioner’s fractures heal ed, he
was able to sit up in a wheelchair and gained strength and
range of notion in his legs. He was discharged fromthe
nursi ng home and conti nued physical therapy until he was able
to bear weight on his |egs although he needed an “assistive

device” such as a cane if he tried to wal k any di stance.
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9. Al t hough the petitioner had regai ned sone of his
ability to use his legs, his physician’s notes show that he
continued to be treated for chronic pain which was not
relieved by nedications. Wile his physician did note on
occasion that he did not appear to be in distress and that he
had ti mes when the pain was not too bad, she al so noted that
the petitioner frequently conpl ai ned of severe pain radiating
out through his right hip and continued to treat the pain
t hrough increased use of narcotic nedications. Concern
energed that the petitioner was becom ng addicted to these
medi cations and a plan was nade to wean himfromthem

10. After treating the petitioner for five nonths and
seeing himat least nine tines, the petitioner’s treating
physician filled out a report dated July 20, 2005 regarding
the petitioner’s physical abilities. At that tine, sone
twelve nonths after the initial injury, she described the
petitioner as a man in chronic pain with physical limtations
whi ch made hi munable to fulfill an eight hour day including
a linping gait which caused himto use an assistive device
when he was overly active. It was her opinion that the
petitioner could occasionally lift ten pounds, frequently
[ift ten pounds, stand or walk [ ess than two hours in an

ei ght hour day, sit only for two hours in an eight hour work
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day due to pain with a need to stand and sit alternatively to
relieve pain and disconfort and was limted with regard to
pushing and pulling in the lower extremties due to | ower
back and hip pain. It was al so her opinion that the
petitioner could only occasionally clinb stairs or craw,

that he could never clinb a | adder or rope and could only
occasionally stoop or kneel due to pain and popping in his
hip. He could not be exposed to extrene cold, wetness or

hum dity because it exacerbated his pain. After review ng
DDS report she remarked that the doctor who wote it may not
have fully exam ned the petitioner and may not have known the
patient well. She also stated that the full extent of the
petitioner’s injuries nmay not have been known when the review
was done in Novenber.

11. I n Septenber 2005, the petitioner was referred to a
pain clinic for managenent w thout narcotics. The pain
clinic noted that the petitioner conplained of |unbosacral
pain and pain which radiated into the left |ower extremty
whi ch was i ntense and constant. Al though the exam ning
physi ci an noted that the petitioner appeared to be in no
acute distress at that tine, he did not indicate in any way
that he doubted the petitioner’s conplaints of pain. The

negative findings at that tinme were tenderness to pal pation
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in the |unbosacral area, pain upon extension of the | ower

I i mbs, decreased nuscular tone in the left lower extremty
and the absence of a reflex due to parasthesia in the left

| ower extremties. He noted that the petitioner needed an
MRI and that an epidural steroid injection, continuing

physi cal therapy and surgery were possible strategies for
dealing with his chronic pain. Any further treatnment with
opoi ds were dependi ng upon the opinion of an addicti onol ogi st
who woul d see the petitioner.

12. DDS doctor reviewed the treating physician’s notes
and opinion but rejected the findings therein. Although this
doctor never nmet with the petitioner, it was her opinion that
the petitioner could [ift up to twenty pounds and could sit
normal Iy for six hours out of eight with no need to alternate
sitting and standing for pain. She largely based this
opi nion on scattered statenents found in the record that the
petitioner was in no apparent distress at particular tines,
the I ack of “objective” evidence regarding a neurodeficit,
the fact that some range of notion and strength tests were
normal and the fact that he only needed an assistive device
when he “overdoes it” although that term has never been
defined. She concluded that the petitioner could do a ful

range of sedentary activities.
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13. The opinion of the treating physician is found to
be the nost credible description of the petitioner’s
abilities. This is based on the fact that the physician has
seen the petitioner on nunerous occasions over nore than a
hal f year period, has found his pain conplaints credible and
has prescribed treatnents for that pain. In addition, her
opinion is consistent with the prognosis of the orthopedic
surgeon who originally treated the petitioner that he was
likely to have a chronic pain condition

14. DDS physician’s opinion is rejected because it is
not based on any personal know edge of the petitioner,

i gnores assessnments by at |east three treating physicians
that his pain was and continues to be significant with regard
to his physical capabilities, and is based upon an erroneous
belief that “objective nedical findings” are necessary in

order to credit conplaints of pain.

ORDER

The decision of DCF is reversed and the petitioner
shoul d be granted Medi caid benefits based on his Septenber
2004 application.

REASONS
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Medi cai d Manual Section M211l.2 defines disability as
fol |l ows:

The disability of an individual age 18 or older is

defined as the inability to engage in any substanti al

gai nful activity by reason of any nedically determ nabl e

physi cal or nmental inpairnment, or conbination of

i npai rments, that can be expected to result in death or

has | asted or can be expected to last for a continuous

period of not fewer than 12 nonths. To neet this
definition, the applicant nust have a severe inpairnent
whi ch nmakes hi m her unable to do his/her previous work
or any other substantial gainful activity which exists
in the national econony. To determ ne whether the
client is able to do any other work, the client’s

resi dual functional capacity, age, education, and work

experience i s considered.

There is no question in this case that the petitioner
was unable to engage in any substantial gainful activity at
the tinme of his application in Septenber of 2004 and, i ndeed,
since July 29, 2004. Wsat is in dispute is whether the
petitioner’s inability to engage in substantial gainful
activity “has |asted or can be expected to last for a
conti nuous period of not fewer than twelve nonths.”

Because this appeal for various reasons |asted well over
a year (not the l|east of which was the petitioner’s pro se
status, his difficulty in understandi ng and obtai ni ng
pertinent nedi cal evidence, and the inordinately long tinme

taken by DDS to review the petitioner’s new evidence), it is

no | onger necessary to speculate as to whether he woul d be
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di sabled for a twelve nonth period. The record contains
current reports of his work abilities both by his treating
physi ci ans and the DDS revi ewers.

The petitioner has shown, w thout dispute, that he
cannot performhis past work as a property nmanager. The
burden thus shifts to DCF to show that there is other work
that he can performin the econony given his age, education,
transferable skills and residual functional capacity. Fair
Hearing Nos. 8975 and 9631. DCF seeks to neet this burden by
relying on a “grid” guideline established in the Soci al
Security disability regulations which dictates that a person
of the petitioner’s age (a younger individual) and education
(hi gh school equivalent) is not disabled if he can performa
full range of sedentary work. 20 C.F.R § 404, Subpart P,
Appendi x 2, Rule 201. 28.

The problemwith DCF s reliance on this “grid” guideline
is that it presupposes that the petitioner can performa ful
range of sedentary work. Sedentary work is defined in the
regul ati ons as work which

involves |ifting no nore than ten pounds at a tine
and occasionally lifting or carrying articles like

docket files, |edgers and snall tools. Although a

sedentary job is defined as one which involves sitting,

a certain anmount of wal king and standing is often
necessary in carrying out job duties. Jobs are
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sedentary if wal king and standing are required
occasionally and other sedentary criteria are net.

20 CF.R 8 404.1567(a)

The petitioner’s treating physician has stated that pain
severely restricts the anount of tinme he can sit each day
(two hours in an eight hour day). As the person who has
spent the nost time with the petitioner and has been treating
his pain, her opinionis entitled to a good deal of deference
with regard to the existence of pain and its effect on his
ability to function. See Fair Hearing No. 9536. The
treating physician as well as the physician at the pain
clinic are obviously satisfied that he continues to suffer
significant pain because they have continued to treat himfor
such pain. In spite of the fact that the petitioner does not
present as a distressed person, his original treating
physicians as well as his current treating physician have al
concluded that his painis real and interferes with his
ability to function. There is no statenent by any of his
physi ci ans suggesting that he is exaggerating the pain or
malingering. |In fact, his original treating orthopedic
surgeon predicted that the force and severity of his original

injury was likely to cause himchronic disconfort.
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DDS s physician has decided to discredit the
petitioner’s pain conplaints because there is “no objective
evi dence” explaining its existence. The Board has remarked
in the past that there is “no requirenent in regul ation or
Medi cai d casel aw that nedical conditions be established by
obj ective nedical evidence.” Fair Hearing No. 15,918. Pain
is often subjective and its etiology is not easy to trace.

In this case, though, the pain does have an obvi ous source in
that the petitioner, according to his orthopedi c surgeon
suffered “high energy unstable pelvic fractures” with a
probability of sacral nerve root injury which is consistent

wi th continued conplaints of pain.

Since the treating physician’s opinion is nore credible
than that of the reviewer who never saw him it nust be
concluded that the petitioner cannot, because of pain, engage
in hours long sitting (six hours out of an eight hour day)
necessary to be classified as capable of sedentary work. The
petitioner is not capable of the full-range of sedentary
work. In that case, DCF cannot prove that the petitioner is
capabl e of other work by using the “grid”. The Soci al
Security regulations state that a finding of “disabled” my
be appropriate for a younger individual who does not have the

ability to performthe full range of sedentary work. 20
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C.F.R § 404, Subpart P, Appendix 2, (h)(3). |If DCF felt
that there was still some other work the petitioner could
performgiven his restrictions, it would have to prove that
assertion through an individualized assessnent and the
testinony of a vocational expert that there were still jobs
avai lable in the economny for the petitioner, even with his
deficits. 1d. Since DCF relied solely and erroneously on
the grid rules to determne that the petitioner is “not

di sabled”, it has failed to nmeet its burden and the decision

must be reversed.



