STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 19, 463

)
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals a decision of the Departnent for
Chil dren and Fam |lies, Econom c Services, (DCF) sanctioning

her Food Stanp benefits for quitting her enpl oynent.

FI NDI NGS OF FACT

1. The petitioner is a Food Stanp recipient who was
enpl oyed by a diner as a di shwasher on Saturday, October 9,
2004. At the tinme of her enploynent, the diner indicated on
a formsupplied to DCF that the petitioner would not have set
hours but woul d be schedul ed to work sonmewhere between twenty
and thirty-three hours per week.

2. The petitioner was told by her enployer that she
woul d be discharged if she m ssed work three tinmes w thout
calling in beforehand to say she was unable to cone.

3. The petitioner does not have a car and paid a
friend to drive her the thirty mles to work. She was
actually scheduled to work three shifts of six to seven each

per week. She initially asked for nore hours but they were
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not forthcomng. She attended all of her shifts until the
one schedul ed for Saturday, Novenber 6 when she called in to
say she was sick with the flu.

4. On Sunday, Novenber 7, 2004 the petitioner’s friend
was unable to drive her to work. The petitioner called the
kitchen manager and told himthat she could not get to work
t hat day because she had no ride. The nmanager was unhappy
because Sunday is one of the diner’s busiest days and told
the petitioner, “It’s ny advice that you get here if you want
to keep your job.” The petitioner told himthat she had no
way to get in and did not cone to work that day.

5. In response, the kitchen manager did not schedul e
the petitioner to work the next week. He “does not believe”
ever telling the petitioner that she “was fired” and said
that if she had contacted himhe “quite possibly” would have
reschedul ed her, particularly because she was good about
calling in when she could not cone. However, the manager
never conveyed to the petitioner that there was a possibility
of being rescheduled if she contacted him He recalled that
there were three occasi ons when she did not cone to work but
he did not have any records with himof her attendance and

could not recall the other dates when she was not at worKk.
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It cannot be found based on this testinony that the
petitioner m ssed nore than two days of work.

6. The petitioner called in on the follow ng Monday or
Tuesday, to inquire about her schedule for the upcom ng week.
She was called by the head chef on Tuesday or Wdnesday who
told her that she had not been put on the schedule to work
for the upcom ng week. The petitioner interpreted this
failure to put her on for any hours in conjunction with the
manager’s statement to her on Sunday to nean that she had
been fired by the diner. She picked up her |ast check on
Novenber 11, 2004.

7. At the request of DCF, the petitioner obtained a
statenent fromthe enpl oyer about her separation from work.
The form provided by DCF was captioned “Enpl oynent
Term nation.” The kitchen manager wote on the form
follow ng “reason for termnation” that the petitioner
“failed to report for work as schedul ed on 3 occasions.”
There was no assertion on the formthat the petitioner had
qui t.

8. Fol l owi ng receipt of this form the DCF worker
called to speak with the kitchen manager. Foll ow ng her
conversation wwth him she believed that the petitioner had

quit the job. The worker sent a notice to the petitioner
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dat ed Decenber 3, 2004 inform ng her that her Food Stanps
woul d be suspended because she had quit her job and the
duration of the suspension would be three nonths because this
was the second sanction placed on the petitioner. The notice
said that the petitioner would not receive Food Stanps during
January, February and March of 2005.

9. The petitioner appeal ed that sanction. She agrees
t hat she was sanctioned one tine before in the past.
However, she disagrees that this job separation was a quit on
her part. She said that she enjoyed the job and woul d have
continued working there if they had put her on the schedul e.
No one ever told her that there was a possibility that she
coul d be placed back on the schedule. She is |ooking for
other jobs in the restaurant business but is finding it
difficult to obtain enploynent during the slow w nter nonths.

10. Al though no formal notification of firing was ever
given to the petitioner, it is found that she reasonably
bel i eved based on the facts above (the statenment of the
ki tchen manager and her failure to be schedul ed for work)
that she had been fired by her enployer. Therefore, it
cannot be concluded that the petitioner quit her job at the

di ner.
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11. It is also found that the enployer’s witten report
to DCF that the petitioner had been term nated for failure to
attend work is nore accurate and consistent with the facts
t han subsequent statenents nmade by the enpl oyer’s agent

attenpting to recant this statenent.

ORDER

The deci sion of DCF is reversed.

REASONS

The petitioner as an abl e-bodi ed person w t hout
dependents is subject to work requirenents in the Food Stanp
program F.S.M 273.7q. The regul ations provide that a
person who “voluntarily quits enpl oynent w thout good cause”
is subject to sanctions. F.S.M 273.7n(i)(iii). The second
time that the individual is found ineligible for failure to
foll ow work requirenents, the sanction is three nonths of
ineligibility. F.S.M 273.7g9(1)(c).

The facts above show that the petitioner had every
reason to believe that she had been term nated by the
enpl oyer and thus cannot fairly be |abeled as having “quit”
her job. Inits witten statenent to DCF, the enpl oyer
descri bed hinself as having term nated the petitioner for

failure to show up for work. It is entirely unclear why DCF



Fair Hearing No. 19, 463 Page 6

felt it was necessary to contact the enpl oyer after receiving
t hi s unanbi guous witten statenent to obtain a second ora
statenent. It was unfair for DCF to have relied upon the
ambi guous and sel f-serving® oral statement obtained
subsequently over the phone to sanction the petitioner.?
Furthernore, even if the petitioner had “quit” this job,
she woul d have been justified as having “good cause” for
doi ng so under DCF' s reqgul ations. The regul ations
specifically define “good cause” for |eaving enploynent as
“wor k demands or conditions that render continued enpl oynent
unreasonable”, F.S.M 273.7n(3)(ii), and situations in which
the enployee is not paid at |east a m ninumwage, F. S M
273.7i (1) (i). The refusal of an enployer to schedul e an
enpl oyee for work during the week and to pay any wages is a
condition that makes continued enpl oynent not only
unr easonabl e but unrenunerative. Leaving enploynent under
these conditions is not a “voluntary quit” under DCF s own
definitions. As DCF has not followed its own regul ations
with regard to the facts in this matter, its decision is

rever sed

! Enpl oyers can be held liable for paynent of unenpl oynent conpensation if
workers are fired.

2 curiously, the regulations do not sanction enployees who are fired for
failure to show up for work. Therefore, whether this enpl oyer had a good
reason to terninate this enployee is not at issue here.
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