STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 19, 348

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals a decision by the Departnent for
Children and Fam lies, Child Devel opnment Division, (DCF)
denyi ng her request for a variance fromregulations in the

Early Chil dhood Program

FI NDI NGS OF FACT

1. The petitioner runs a preschool program which
includes after school care for sonme of the children. She was
licensed as an “early chil dhood progrant (ECP) by DCF since
1999 based on an annual application and |icensing procedure.
In the fall of 2003, the petitioner asked that her category
be changed to “licensed famly child care home”. She has
held that certificate since Cctober 1, 2003.

2. The petitioner’s preschool group consists of ten
children fromthree to six years old, including two of her
own children. Under Fam |y Child Care Licensing Regul ations,
a second adult nust be present and on duty when there are

more than six children in care.
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3. Prior to Septenber of 2003, the petitioner enployed
a part-time staff person when she had nore than six children
She was licensed for sixteen children but felt that was too
many for the preschool and wanted to keep it to a smaller
nunber. She found that hiring a staff nmenber with only ten
chil dren was not econom cally feasible.

4. The petitioner applied for a variance fromthe
staff-ratio requirenments beginning in the fall school year of
2003. She expl ai ned the above situation to the child care
licensors and was granted a six nonth variance based on
financial hardship. The petitioner was told in a letter
dated Septenber 2, 2003 that after six nonths she woul d have
to come into conpliance with the staff-rati o nunbers or
request an extension of the variance.

5. After six nmonths, the petitioner was still not in
conpliance wth the nunbers required in the regul ations and
requested an extension of the variance. That extension was
granted on February 26, 2004 in a letter which advised the
petitioner that “there are no assurances that a second
vari ance extension request will be granted if you reapply.”

6. On August 2, 2004, the petitioner applied for a
second extension of the variance. At this tine the request

was reviewed by a coonmttee at DCF and a determ nati on was
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made that the variance extension would be deni ed because the
petitioner “has been given adequate tine to adjust and cone
into conpliance.” The petitioner was notified in a letter
dated Cctober 8, 2004 that she was considered to have no

uni que or exceptional circunstances to justify extension of
t he variance and that she needed to reduce the nunber of
children in her care or enploy staff.

7. The petitioner appeal ed that decision saying that
she was under the inpression that she could continue to
recei ve renewal variances so |long as the sanme circunstances
existed in her program She acknow edges that she was never
told that she would continue to automatically get a variance
upon request by anyone at DCF

8. DCF says that the original variance was granted in
order to give the petitioner a “grace period” to cone into
conpliance wth the regulations. There was apparently never
a finding that the petitioner’s circunstances were uni que and
unusual at that tinme. It was never intended to grant the
petitioner a permanent variance fromstaff ratio

requirenents.

ORDER

The deci sion of DCF denying the variance is affirnmed.



Fair Hearing No. 19, 348 Page 4

REASONS

Regul ations in the “Fam |y Child Care Licensing” program
all ow for variances as follow

(15) The Conm ssioner, or designee, upon request in an
i ndi vidual case and in his/her discretion may grant a
variance to a regulation. A variance nmay be granted
when in unique and exceptional circunstances literal
application of a regulation will result in unnecessary
hardship and the intent of the regulation can be
achi eved t hrough ot her neans.

Fam |y Child Care Licensing Regul ations,
February 12, 2001, Sec. VI

The petitioner does not dispute that the regul ation at
Section |I. E. 3. a. of this sane regulation manual require
her to have a second staff person “present and on duty when
t he nunber of children receiving child care exceeds six.”
The Conmm ssioner nade a decision in the fall of 2003 to give
the petitioner a variance fromthis regul ation based on the
econom ¢ hardship to her of hiring an additional assistant.
The Conmmi ssioner recognized at that time that the
petitioner’s situation was not unique or unusual but
determ ned to give her the variance as a “grace period” to
all ow her to cone into conpliance with the staffing ratios
wi t hout having to close down her business. Although the
petitioner understood that she had to ask for a renewal every

six nonths and that the renewal was not guaranteed, she did
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not understand that the variance was neant as a period during
whi ch she was expected to cone into conpliance with the staff
rati o regul ati ons.

The issue for the Board is whether the Conm ssioner’s
refusal to extend the variance any further is an arbitrary
decision. |If the Comm ssioner’s ground for granting the
vari ance to begin with had been that the petitioner’s
situation was uni que and unusual and that situation had not
changed, then it could be found that the new decision is
arbitrary. However, the Conm ssioner appears to have gone
outside of the |anguage in the variance provision during the
prior requests to grant a “tenporary” variance due to
financi al hardship alone. There was no finding of an unusual
or uni que circunmstance not experienced by other providers in
the prior variance requests.

The finding on this new application for a variance that
there is no unique and unusual situation does not conflict
with a former finding since no such finding was nade before.
No evidence was offered by the petitioner that she is indeed
in any situation that is different fromanyone el se running a
child care facility—nanmely, a financially difficult situation
due to the low incone generated by this occupation and the

relatively high cost of paying assistants. Neither was there
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any evidence presented that the Conm ssioner has failed to
consider sone vital information. G ven these facts, it
cannot be said that the Commi ssioner has acted arbitrarily in
refusing to extend the variance. This is particularly so
since staff to child ratios are considered a vital safety
provi sion of the child care regulations. See Fair Hearing
Nos. 12,412, 15,006 and 15, 430.

It is remarkable that the Comm ssioner woul d have agreed
to grant a variance of these regulations to the petitioner in
t he past and denonstrates a high |level of confidence in the
petitioner’s abilities. It is unfortunate that a |ack of
communi cati on between DCF and the petitioner created an
expectation in her that she would be allowed to continue with
an excess nunber of children indefinitely, but that is no
ground for the Board to reverse the Conm ssioner’s deci sion.
As the Comm ssioner did not abuse his discretion in making
this decision, it nmust be upheld by the Board.
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