STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 19, 342
g

)

Appeal of )

| NTRODUCTI ON

The petitioner appeals a decision by the Departnent for
Children and Fam |lies, Econom c Services Division (DCF)
denyi ng her essential person benefits following a finding
that services provided to her are only those provided by a

spouse and are not specialized caretaking.

FI NDI NGS OF FACT

1. The petitioner is a woman di agnosed with nental
retardation, obesity, chronic tendonitis of the wist and a
sei zure di sorder.

2. On Cctober 5, 2004, the petitioner requested
essential person benefits for her husband whom she clains is
an i ndi spensabl e caretaker. In support of that claim the
petitioner provided an assessnent show ng that she needed
hel p from her spouse in performng all housework and in
taki ng out the garbage. She also said that she needed hel p
wi th her nmedications “twice a day or |ess” and,

inconsistently, “twice a day or nore” and was getting help
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with that from her spouse and United Counseling Services.

She stated that her husband drove her to appointnents and
shopping trips. When asked whether she could care for
hersel f well enough that she did not get |lost or hurt herself
or soneone else, the petitioner replied “not applicable”.

3. The petitioner’s physician agreed with the
petitioner’s self-assessnent adding that she cannot renenber
to take her nedications and that she needs supervision due to
frequent seizures.

4. The petitioner’s forty-eight year old husband
provi ded a physician’s report to DCF showi ng that he was not
able to work either full-time or part-time due to nenta
retardation, a poorly controlled seizure disorder, asthma and
chronic tendonitis. The petitioner has applied for
disability benefits with the Social Security adm nistration
but has been deni ed.

5. Based on this information DCF i ssued a deni al
letter to the petitioner on Cctober 8, 2004 saying that she
was ineligible for $216 per nonth in benefits because the
services she required “are those reasonably perforned by a
spouse.” The petitioner appeal ed that decision.

6. At hearing the petitioner and her husband said that

it was a m stake to have checked the box as “not applicable”
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that asked if the petitioner needed supervision to keep from
hurting herself. Her husband says that he is nearby 24 hours
per day, seven days per week, except when he is out gathering
cans and bottles, to help her out and that without his
supervi sion she could hurt herself.

7. The petitioner has a case manager at the | ocal
counsel ing service who handles all her funds. The case
manager testified that the counseling service tracks and
nmonitors the petitioner’s medication through the Medicaid
wai ver program and can provi de any service the petitioner’s
physi ci an says that she needs at hone includi ng continuous
supervi sion due to seizures. Although the case manager
speaks with the petitioner every day, she was unaware that
her physician had said she needs supervision due to seizures
and intended to contact him about that assessnent. She did
not feel the petitioner’s husband was capable of attending to
her medi cal needs. The testinony of the case nmanager is

found to be credible.

ORDER

The decision of DCF is affirned.
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REASONS
An individual like the petitioner’s forty-eight-year-old
spouse who is living in the household with her and is not
eligible hinself for SSI nor paid as a caretaker by the state
disability agency may qualify for essential person benefits

if he shows:

4. .. s/he furnishes specific care listed at
2751 1 or services listed at 2751.2 that:

a. t he applicant/recipient cannot perform and

b. woul d have to be provided even is he were not
living in the applicant/recipient’s househol d.

5. . . . neets one of these two criteria:

a. S/ he provides at |east one nedically necessary
personal care service listed at 2751.1(a). An
individual’s ability to work outside the hone
is not considered when one of these services
is nedically necessary and provided by the
essential person.

b. S/ he provides at |east one of the nedically
necessary personal care services |listed at
2751.1(b) and is unable to work outside the
hore.

An applicant/recipient or spouse who neets
either of the criteria below shall be
det erm ned unable to work:

(1) S/he has a physical or nental condition(s)
t hat precludes work and that has been
docunented i n accordance wth departnent
standards. The departnent will consider
an individual unable to work if currently
unable to work to work in any type of
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enpl oynent due to physical or enotional
probl ens that have |asted or presumably
will last at |east 30 days. The condition
must be verified by a signed statenent
froma physician or licensed practitioner
whose services would be covered under
Medi caid were the AABD-EP applicant a
Medi caid recipient. The departnent shal
pay the reasonabl e expense of required
medi cal exam nations but may require, and
pay for, a second opi nion.
(2) [Not applicable here.]
(3) [Not applicable here.]
WA M § 2751
O the nmedically necessary personal care services listed
at 2751.1(a) and (b), the petitioner has two: either (a)(5)
or (b)(3) “physical assistance taking nedications” several
times per day, and (a)(7) “general supervision of physical
wel | -being due to a specific diagnosis of treatnent
di sorder.” Under the above regul ation, the petitioner’s
spouse would be eligible for essential person benefits but
for the fact that the petitioner’s spouse is not the one who
furni shes the specific care to her as required by the
regul ations at WA M § 2751(4) set forth above. Al of the
medi cal | y necessary personal care services are furnished to
the petitioner through the | ocal nmental health counseling

center by the Medicaid waiver program Therefore, the

petitioner is not in need of the services of an essenti al
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person and cannot receive benefits for her spouse under this
program

DCF was correct in denying benefits under its regulation
and nust be upheld by the Board. 3 V.S A 8 3091(d), Fair
Hearing Rule No. 17. The petitioner’s spouse is advised that
if he has no noney for his general |iving expenses, he should
apply for General Assistance and al so seek assi stance through
legal aid with appealing his SSI denial as his physician
appears to support his disability claim
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