CORRECTED ORDER

STATE OF VERMONT
HUVAN SERVI CES BOARD

Inre ) Fair Hearing No. 19, 205

)
Appeal of )
| NTRODUCTI ON

The petitioner appeals decisions by the Departnent of
Chil dren and Fam |lies, Econom c Services Division, (DCF) that
she has been overpaid in the Food Stanp and Reach Up
progranms. DCF noves to dism ss these appeal s as bei ng beyond

time limts allowed for appeal.

FI NDI NGS OF FACT

1. The petitioner was a recipient of both Food Stanps
and Reach Up benefits during 2000 and 2001. DCF believed
that the petitioner failed to report incone from Septenber 1,
2000 to January 31, 2001 resulting in the paynent of benefits
in those progranms to which she was not entitl ed.

2. The matter was referred for a fraud investigation
and was turned over for prosecution to the state’'s attorney.
That prosecution ended in a plea agreenent on February 11,

2002 which dism ssed the fraud claimin return for a plea to
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a |l esser charge of giving false information to a police
of ficer.

3. The petitioner had continued on Medicaid benefits
t hroughout this period and was due for a review on May 2,
2002. The petitioner did not attend that review and was
closed for failing to conplete the review.

4. On June 14, 2002, DCF sent the petitioner a notice
to the | ast address at which she received Medicaid benefits
telling her that she had been overpaid Food Stanps in the
amount of $1,313 due to her error. She was asked to call or
cone into the office to discuss repaynent of the anount.
| dentical notices were sent to her July 19, 2002, August 23,
2002 and Septenber 27, 2002. The petitioner did not respond
to any of these notices. None of the notices was returned to
DCF as undel i ver abl e.

5. The petitioner clains that she noved just prior to
the date that these four notices were sent and she received
none of them

6. | n February of 2003, $410 was intercepted fromthe
petitioner’s tax return under the “TOPS" (Tax O fset Program
to repay her Food Stanp overpaynent. She did not appeal that

action.
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7. I n Novenber of 2003, the petitioner reapplied for
and was found eligible for the Food Stanp program 1In a
noti ce dated Novenber 13, 2003, the petitioner was advised
t hat DCF woul d “deduct $14.00 from your Food Stanp benefits
each nonth to repay the overpaynent that we told about in an
earlier letter. W estimate it will take until April 2009 to
pay back the overpaynent.” The petitioner did not appeal
t hat notice.

8. From Decenber 1, 2003 until August 1, 2004, DCF
deduct ed nmont hly recoupnent paynments fromthe petitioner’s
Food Stanp benefits.

9. The petitioner clains that she call ed her worker at
DCF to tal k about the recoupnment at sone point but was never
cal |l ed back. The worker clains that she always called the
petitioner back when she called and has no nenory that the
petitioner ever called about the recoupnent. The
petitioner’s testinony in this regard was vague and confused
and cannot be credited. It cannot be found that the
petitioner attenpted to dispute the recoupnent with her
wor ker any tinme before June of 2004.

10. There were several conversations between the
petitioner and her worker during May and June of 2004 when

the petitioner applied for cash benefits due to a high risk



Fair Hearing No. 19, 205 Page 4

pregnancy. The petitioner was having difficulty getting an
answer on her eligibility and her nother intervened for her.
Her not her spoke with the supervisor of the worker in an
attenpt to expedite the matter. However, the difficulty was
not that the worker was failing to respond to the petitioner
but that the central office in Waterbury was not responsive.
The worker was actively involved in trying to get answers
fromWaterbury and no finding can be made that she was
unresponsive to the petitioner.

11. The petitioner was found eligible for Reach Up
benefits. On June 16, 2004, the petitioner was notified on a
Reach Up benefit notice detailing her award of benefits that
she had been overpaid Reach Up benefits and had an
out st andi ng bal ance of $3,175. She was told that $31 per
nmont h woul d be deducted from her Reach Up benefits until she
no | onger owed the noney. She received the same notice on
July 16, 2004 but this time the ambunt to be deducted was $41
due to an increase in incone.

12. The petitioner and her nother canme in to speak with
the worker in June and July regarding the overpaynent issue.
They told the worker that they believed that the overpaynents
were a m stake because her welfare fraud case had been

di sm ssed. The worker explained that the dism ssal of the
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crimnal case did not nean that the overpaynents were still
not owed to DCF through its adm nistrative recovery
processes. On July 30, 2004, DCF prepared a request for a
fair hearing formfor the petitioner. It stated that the
request for the fair hearing involved recoupnment of noneys in
the Food Stanp program The petitioner says that she was

al so appealing the recoupnent in the Reach Up program That
allegation is found to be true based on the above

ci rcunst ances.

13. Fol l owi ng a conference on this appeal, DCF
voluntarily suspended recoupnent in the Reach Up program
because it was unable to produce the original notices
establishing the overpaynent. DCF, despite a diligent
search, can find no notices establishing the Reach Up
overpaynent. DCF woul d not suspend the recoupnent in the
Food Stanp program as requested by the petitioner based on
its belief that the appeal is not tinely and the petitioner
was properly notified of the establishnment of the Food Stanp
over payment .

14. It is found based on the above facts that the
petitioner knew or should have known as early as February of
2003 when her tax return was intercepted and at the |atest by

Novenber of 2003 when she received a direct notice to that
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effect that DCF was taking actions against her to recover
Food Stanmp overpaynents. The earliest time at which the
petitioner indicated that she was dissatisfied with this
action was in June of 2004 when she and her nother began
di scussing the recoupnents with the petitioner’s worker.

15. It is found based on the above facts that the
petitioner did not know prior to June of 2004 that DCF was
recoupi ng noney fromher in the Reach Up program and that she
i ndi cated that she was dissatisfied wth that decision within

a few days follow ng those notices.

ORDER

The notion of DCF to dism ss the Reach Up and Food Stanp
appeals as out of tine is denied. The petitioner’s notion to
di smi ss the Reach Up recoupnent actions because DCF has
failed to show that the petitioner was notified of the claim
is granted. In addition, DCF s establishnment and coll ection
of the Food Stanp claimto date is dism ssed because it has
failed to show that the petitioner was notified of the claim

as required in its regul ations.

REASONS
The rul es of the Human Services Board require that

appeal s from deci sions of DCF “shall not be considered by the
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board unl ess the appellant has either mailed a request for
fair hearing or clearly indicated that he or she wishes to
present his or her case to a higher authority within 90 days
fromthe date when his or her grievance arose.” Human
Services Board Fair Hearing Rule No. 1. Under regul ations
adopted by the Departnent of Children and Famlies effective
July 1, 2002, notice of Food Stanp overpaynents begins with
witten notification of the overpaynent and adverse action to
be taken by DCF. F.S.M 8§ 273.18(e)(3)(i) and (ii). That
“clainf letter by regulation nmust contain sonme sixteen
separate itens, including details of how the clai mwas

cal cul ated, how the claimcan be collected, information on
DCF s authority to conprom se clainms and the right to request
a hearing within 90 days. Id. At (iii).

DCF produced four identical notices sent to the
petitioner on a nonthly basis in the summer and fall of 2002
referring to the exi stence of an overpaynent and asking for
repaynment. These notices contained very few of the sixteen
required itenms; of particular concern is the | ack of
i nformati on about how the claimwas cal cul ated, the

i nvoluntary coll ection nethods available to DCF and the
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conpromi se provisions.! While the petitioner should have
under st ood from subsequent notices sent to her that sone sort
of adverse action was bei ng taken agai nst her, she was not
made aware of the entire collection picture or any possible
defenses or renedies she may have had with respect to
overpaynments as is required under the regulations. Wthout
this knowl edge, the petitioner could not have fully
under st ood the possi ble advantage to her in filing an appeal.
It must be concluded that those subsequent notices, even if

t hey had been received by the petitioner, fall far short of
nmeeting the requirenments of DCFs own regulations wth regard
to establishing overpaynent clains. 7 CF. R 8 273.18(e).

It must al so be concluded that DCF' s actions and attenpts to
coll ect under the defective notices are a violation of its

own regul ations and quite possibly violate the petitioner’s

! DCF pointed out during oral argunent before the Board that the first of
t hese notices was sent on June 14, 2002, two weeks before the current
Regul ation took effect. DCF argues that the first notice did conply with
the Rule then in effect which did not require information about how
clains were cal cul ated, involuntary collection methods or conprom se
possibilities. See F.S.M 8§ 273.18d(3). January 24, 1997, Bulletin No.
97-2F. DCF's contention that this first letter was effective notice to
the petitioner is without nerit, even if it could be found that the
petitioner received it, because the Vernont federal district court’s
decision in Ml ansen v. Wlson, D.Vt, Gvil Action No. 79-116, August 12,
1980, holds that notices of coupon reductions due to overpaynents in the
Food Stanp program nust al so contain cal cul ation information under 14tF
Amendnent constitutional due process of |aw provisions. DCF s argunent
that the Court’s reasoning should not extend to overpaynment collections
that result in other kinds of recoupnents, such as tax offsets, is
totally without distinction or nerit.
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right to due process of law as well. See Mathews v. El dridge,

424 U.S. 319 (1976).°2

After speaking with her worker and understandi ng the
significance of the overpaynent notice, the petitioner did
indicate in June of 2004 that she wi shed to be heard on the
matter. Since DCF has yet to indicate that it has sent the
appropriate claimletter to the petitioner, it cannot be
found that her appeal is out of tinme. |In fact, since DCF
cannot produce the original claimletter or provide her with
a newone at this time, it has no basis upon which to
continue collection of the overpaynent or to retain anounts
already collected. See F.SSM 8§ 273.18(e). Absence a
showing by DCF that a claimletter has been sent, the Board
is constrained not only to allow the appeal but to determ ne
it in the petitioner’s favor.

Wth regard to the Reach Up appeal, there is no evidence
that the petitioner should have been aware that she had a
grievance in that matter before she received the recoupnent

notice in June of 2004. She appealed to the Board at the end

2 The petitioner also relies on Bliek V. Palner, 916 F. Supp. 1475 (N.D.
lowa 1966). While the reasoning in that case, that it is a violation of
their due process rights not to informrecipients of their rights to
conprom se their overpaynents is probably applicable here as well, that
case involved a class of persons who were found to have had no fault in
their overpayments. That issue is yet to be decided here.
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of July 2004, well within the ninety day period all owed.
Wil e DCF clains that she only appeal ed the Food Stanmp claim
at that point, the surrounding circunstances show that the
petitioner was conplaining as well about the Reach Up
recoupnent. The petitioner did not prepare the appeal notice
herself and the Board s regulations will count as an appeal
“any clear indication (oral or witten) that a person w shes
to present his or her case to a higher authority.” Human
Services Board Fair Hearing Rule No. 1. Therefore, the Board
has jurisdiction to hear the petitioner’s appeal regarding
the Reach Up over paynent.

The initial burden on DCF at any appeal of a Reach Up
overpaynment is to denonstrate that it has notified the
petitioner of the overpaynent including the dates that it
occurred, reasons it occurred and how t he anmount of the
over paynment was cal culated. WA M 88 2234.2 and 2143. DCF
was unable to provide any evidence that it had provided the
petitioner with such a notice. Therefore, DCF s attenpt to
recoup any amounts fromthe petitioner’s current benefits (or
i ndeed any attenpt to recover these anmobunts in any way) nust
be found to be in violation of DCF s own regul ati ons and mnust
be reversed. DCF has indicated that it plans to i ssue a new

notice of overpaynent to the petitioner containing the
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requisite information. The petitioner may appeal any new
notice if she is dissatisfied with DCF' s deci sion. The
latter is true of any newclaimletter which DCF nay send to
the petitioner for the Food Stanp claimas well.
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