STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 19,139

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals the decision by the Departnent of
Chil dren and Fam |ies Econom c Services (DCF) term nating her
Reach Up Financi al Assistance (RUFA) benefits. The issue is
whet her the petitioner is residing with another adult whose
i ncone and resources have to be included in the household's

RUFA grant.

FI NDI NGS OF FACT

1. In Cctober 2003 the Departnent received information
leading it to believe that the petitioner was residing with
anot her adult in her household who is the father of one of the
children in the petitioner's household, which would require
himto be included in the petitioner's RUFA grant.

2. I n Novenber 2003 the Departnment's fraud investigator
conducted an investigation regarding the allegations. The
petitioner denied to himthat the individual in question was
living with her. The investigator reported, however, that

based on interviews he had had with other individuals he
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considered it a "possibility" that the individual in question
was living with the petitioner. He referred the case to the
petitioner's Reach Up case nanager for "follow up".

3. There is no evidence that any further action was
taken by the Departnent regarding the petitioner's RUFA
eligibility until May 2004, when a Departnment supervisor in
the petitioner's district office received an "anonynous call"
regardi ng the presence of the sanme individual living in the
petitioner's househol d.

4. At a May 2004 neeting with anot her supervisor in that
district the petitioner again denied that individual's
presence in her household. |In the days that followed this
nmeeting, this supervisor drove by the petitioner's hone after
hours on two separate evenings and observed a car in the
petitioner's driveway that she |ater determ ned was registered
to the individual in question.

5. In June 2004 the Departnent notified the petitioner
t hat her RUFA grant would cl ose effective July 1, 2004 due to
t he presence of another parent in the househol d whose incone
and resources had not been reported.

6. At the hearing in this matter, held on Septenber 14,
2004, the only adm ssible evidence presented by the Depart nent

regarding this individual's presence in the household was the
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testimony of the supervisor who had observed this individual's
car in the petitioner's driveway on two occasions in My

2004.1

ORDER

The Departnent's decision is reversed.

REASONS
Fair Hearing Rule No. 11 includes the provision: "The
burden of proving facts all eged as the basis for agency
decisions to term nate or reduce an assistance grant, or to
revoke or fail to renew a license, shall be on the agency,
unl ess otherwi se provided by statute.” Rule No. 12 provides:

Rul es of evidence. The rules of evidence applied in
civil cases by the courts of the State of Vernont shal
be foll owed, except that the hearing officer may all ow
evi dence not admi ssi bl e thereunder where, in his or her
j udgenent, application of the exclusionary rule would
result in unnecessary hardship and the evidence offered
is of a kind coomonly relied upon by reasonably prudent
persons in the conduct of their affairs.

In this case, the Departnent nade no request or show ng

prior to the hearing either that it faced any "hardship” in

! The Departnent's investigator testified as to the scope and findings of
his investigation (see paragraph 2, supra), and a supervisor testified

t hat he received the anonynmous phone call (paragraph 3). The hearing
officer admtted this testinony solely for the purpose of establishing the
reasonabl eness of the Departnent's notives in "investigating" the matter
further. However, in the absence of any other witness with any direct
know edge of the petitioner's situation, all hearsay evidence relating to
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produci ng wi tnesses? or that any "reasonabl e person", much
less a trier of fact, should rely solely on hearsay in such a
proceedi ng. The Board has a | ongstandi ng policy of not
admtting such evidence in this type of case (see Fair Hearing
No. 6187) and the hearing officer can recall no case (at | east
in the last twenty years) in which the Departnment has ever
argued ot herw se.

Suffice it to conclude, therefore, that the nmere fact
that a car registered to the individual in question was seen
in the petitioner's driveway on two occasi ons does not neet
the Departnent's burden of proving that this individual was
ever residing in the petitioner's househol d.

HHH

the issue of the individual's presence in the petitioner's household was
excluded (see infra).

2 The Departnent has frequently availed itself of subpoenas under Rule 7.
There is no allegation or indication it attenpted to do so here.



