STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 19, 138

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals the decision by the Departnent for
Children and Fam lies (DCF) denying her an exception under
Section MLO8 of the Medicaid regulations for Medicaid coverage
of massage therapy to treat fibromyalgia. The issue is
whet her the Departnment abused its discretion under Section
MLO8 of the regulations in evaluating the petitioner's

condition and the efficacy of the treatnent she is seeking.

DI SCUSSI ON

The petitioner is a forty-eight-year-old Mdicaid
reci pi ent who has been diagnosed with fibronyalgia, a
condi tion which causes her to feel generalized pain throughout
her body. She participates in a nunber of different therapies
to alleviate her pain, including nedication, psychotherapy,
pool therapy, and chiropractic services. She has al so been
treated with massage therapy. She and her doctors agree that
massage therapy hel ps alleviate her pain, especially when

practiced in conjunction with other treatnents. The
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Departnent has denied the petitioner Medicaid coverage for
massage t her apy.

Attached to this recommendation, and incorporated by
reference herein, is the "reanalysis" by the Departnent of the
petitioner's MLO8 application submtted in Septenber 2004
pursuant to this fair hearing. It is found that this decision
t horoughly revi ewed and accurately sumrari zed all the nedical
evi dence submtted to the Departnent by the petitioner and her
service providers. 1In addition, the record reflects that the
Depart ment has thoroughly reviewed vol um nous copi es of
articles submtted by the petitioner taken fromthe Wb
regarding the efficacy of massage therapy. A witten review
by the Departnment of these materials is also attached and
i ncor porated by reference.

There does not appear to be any dispute in this matter
that virtually all the petitioner's health care providers
recomrend, or at |east support, nmassage therapy as a conponent
of the petitioner's overall treatnent for fibronyalgia. There
al so does not appear to be any dispute that nassage therapy
provi des the petitioner with tenporary alleviation of her
pain. However, based on all the evidence submitted, it cannot
be found that the Departnment ignored or m sread the evidence,

or otherwi se abused its discretion, in its concl usions
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regarding the tenporary nature of the pain relief afforded by
massage therapy, the lack of a specific treatnment plan
supervi sed by a physician, the lack of uniqueness to the
petitioner's synptons, and the |ack of evidence as to any
serious detrinental health consequences if she could not

obt ai n massage t herapy.

ORDER

The decision of the Departnent is affirned.
REASONS

The Medi caid regul ations specifically exclude coverage of
"massage therapy" for treatnent of any condition. WA M 8§
M618.1. In general, Medicaid will pay for the services of
I i censed nedi cal personnel such as physicians, chiropractors,
nurse practitioners, dentists audiol ogi sts, opthanol ogi sts and
rehabilitation therapists working under the supervision of a
physician. See e.g. 88 M40 and Mp10(10).

The petitioner does not challenge the general validity of
t hese regul ations. Rather she has asked for an eval uation of
her own situation pursuant to MLO8, a regul ati on adopted on
April 1, 1999 which allows the Departnent to review individual
situations pursuant to a set of criteria. A copy of this

regul ation is attached hereto and incorporated herein.
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Unfortunately for the petitioner, this is not a case of
first inpression before the Board. The facts and
ci rcunst ances of her case are nearly identical to those in at
| east four prior decisions. Fair Hearing Nos. 18,227; 17,547,
16, 223; and 15,645. One of these (No. 16,223) was affirnmed by

t he Vernont Suprene Court. See Caneron v. Dept. of PATH,

Docket No. 2000-339 (unreported, August 23, 2001). Al of
t hese decisions, including that of the Suprene Court,
contai ned the follow ng essential analysis.?

Section MLO8 does not guarantee any benefit to any
particul ar applicant. What it does provide is a right to have
a denial of Medicaid coverage individually reviewed, and it
gi ves the Conm ssioner of the Departnent the authority to nake
exceptions in cases she deens neet the specific criteria of
the regulation. The regulation vests a good deal of
di scretion in the Comm ssioner in review ng and applying the
specified criteria. In any case involving a matter in which
regul atory discretion has been vested in a specific individual
or agency, the Board may overturn that agency's decision only
if it is shown to be arbitrary or unreasonable, or that it

ot herwi se denonstrates an abuse of discretion. The Board may

L' Al of the prior cases concerned the denial of M08 coverage for
acupuncture to treat fibromyalgia. Fair Hearing No. 16,223 (the case
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not overturn a decision sinply because it would have reached a

di fferent decision based on the sane evidence. Huntington v.

Dept. of SRS, 135 Vt. 416 (1981), 3 V.S. A § 3091(d), and

Fair Hearing Rule No. 17.

In this case, the Departnent's decisions (see attached)
clearly indicate that all of the information submtted by the
petitioner was reviewed and that the Conmm ssioner considered
all of the pertinent MO8 criteria required. It cannot be
said that her analysis of either the evidence or the MLO8
criteria is inaccurate, cursory, or unreasonabl e.

The petitioner has offered substantial anecdotal, albeit
credi bl e, evidence that massage therapy provides at | east
tenporary nedical benefits for her condition. However, she
has not shown that it was unreasonable for the Departnent to
determ ne that such therapy does not have any proven nedi cal
efficacy for the long-termtreatnent of fibronyal gia.

The petitioner also has not shown any clear error in the
Department’s finding that she will not suffer serious
detrinmental health consequences if the service is not
provi ded. Although it appears that her inability to obtain
massage therapy will deprive her of opportunities to obtain

short periods of alleviation of her pain, there is no credible

affirmed by the Suprene Court) involved acupuncture and massage therapy.
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evi dence that nmassage therapy is likely to arrest or
anel i orate any degenerative aspect of her disease, or that her
overall health would be seriously harmed wi thout this therapy.
The Board has repeatedly noted that these are difficult
cases because the petitioners clearly suffer fromchronic pain
and can credi bly show that these therapies have hel ped themto
get some neasure of relief. 1t can also be argued as a
general matter (though disputed by the Departnent in this and
sonme of the other cases) that these therapies are often
cheaper than "conventional" treatnments that would be covered
under Medicaid. However, it cannot be said that the
Departnent’s desire not to pay for these therapi es because
t hey have not been adequately proven in trials and because the
practitioners are not working with or under the supervision of
physi ci ans i s unreasonable. Therefore, even if the Board
m ght reach a different conclusion under the evidence, the
di scretionary decision of the Comm ssioner nust be uphel d.
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