STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 19,102
g

)

Appeal of )

| NTRODUCTI ON

The petitioner appeals the decision by the Departnent
for Children and Fam |ies, Econom c Services denying prior
approval under Medicaid for an increase in speech and
| anguage therapy for her son. The prelimnary issue is
whet her the petitioner has cooperated in establishing that
the services she is seeking are appropriate in terns of

medi cal necessity and cost effectiveness.

DI SCUSSI ON

The facts deened necessary to frame the prelimnary
issue in this matter are not in dispute. The petitioner's
son is a nine-year-old boy with nultiple disabilities,

i ncludi ng severe autism Prior to July 1, 2004 he received
Medi cai d coverage for direct speech therapy services two
times a week. On or about July 1, 2004, the Departnent
notified the petitioner that it was granting prior approval
for an extension of those services, but only on a one-tine-a-

week basi s.
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The petitioner's son does not attend school. |nstead,
the petitioner provides home schooling.! She has been
advi sed, and has presented as-yet-unrebutted expert nedi cal
evidence, that in addition to the education she herself
provi des, her son requires direct one-on-one speech therapy
services froma |icensed speech/| anguage pat hol ogi st (SLP)
four tinmes a week.

The petitioner would frame the issue in this matter
sinply as a determ nation of nedical necessity. The
petitioner argues that federal and state provisions relating
to Medicaid coverage for children require the Departnent to
grant prior approval of any l|level and frequency of speech
t herapy services the petitioner can show are nedically
necessary for her child. See 42 U S.C. 8§ 1396d(r)(5), WA M
8 MLOO. The petitioner argues that the fact that she has
chosen to honme school her child is irrelevant to any issue
regardi ng Medi cai d cover age.

An initial hearing was held in this matter on July 7,
2004. The hearing officer advised the petitioner that he
t hought her request inplicated provisions of special

education | aw and procedures. Several continuances were

! There is no dispute that the petitioner, to date, has conplied with
state | aw and regul ations regarding registration for home schooling. See
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granted to allow the petitioner to obtain an attorney and to
submit additional nedical evidence and |legal argunent in this
regard. As noted above, the petitioner has submtted
opinions fromthe child s service providers as to the nedica
necessity of four-tinmes-a-week speech therapy provided on a
one-to-one basis by a licensed SLP. The evidence al so

i ndicates that the petitioner has done an exenplary job of
home schooling her child. However, the petitioner has not
provi ded any evi dence what soever that her decision to

conpl etely eschew eval uati ons, services, and procedural
rights under special education are in any way advi sed or
necessi tated by her child' s nedical condition.?

The petitioner does not dispute that speech therapy is a
defined "rel ated service" that school districts are required
to provide free of charge to any child with a disability who
requires themin order to receive an appropriate educati on.
See 20 U.S.C. § 1401(22), 16 V.S.A § 2942(2). The
petitioner further admts that there are procedures and
protocol s between the Departnent of Education and the Agency

of Human Services regarding the relative financi al

16 V.S. A. § 166b.
2 There is a brief mention in the nedical evidence that the child "was not
successful in his mainstream prograni when he attended school. However,
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responsibilities of funding certain aspects of special
education prograns.® The petitioner argues that because the
above provi sions contenplate Medicaid rei nbursenent to a
school district for speech therapy services provided to a
student on an |EP, Medicaid is automatically required to fund
all such services provided pursuant to hone schooling.
Unfortunately, this argunent ignores several underlying
prem ses of the above provisions and protocols.

First is the recognition that the educational and
nmedi cal needs of certain disabled children are inherently
overl apping. Speech therapy is a salient exanple of a
service specifically defined under both Medicaid (see infra)
and speci al education services. The petitioner is correct
that Medicaid routinely pays for related educati onal
services, including speech therapy (see supra), under an |EP
However, it only does so pursuant to the above protocol, part
of which is designed to obtain such services in the nost
cost-effective manner that will neet the student's

educati onal / medi cal needs.

it is not at all clear fromthe record when, and for how |long, the child
attended school .

3 These procedures are not in dispute, and were accurately summarized
(see pp. 5-7) in the petitioner's Menorandum of Law in this matter dated
March 1, 2005.
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The Medicaid regul ations, thenselves, are specific and
unequi vocal in this regard. Speech therapy is initially
covered only up to four nonths. Any coverage beyond that
"requires prior authorization". Prior approval is given only
when the service is shown to be "reasonabl e and necessary
under accepted standards of nedical practice to the treatnent
of the patient's condition'. WA M 8§ M10.4(10). Further
the regul ati ons provide that prior approval is designed to
i nclude the assurance "that all appropriate, |ess-expensive
alternatives have been given consideration”. § ML06.1

The problemin this case is that the petitioner's son
does not have an | EP, because the petitioner has unilaterally
el ected not to have himevaluated for one--at |east not a
current one. Therefore, there has been no determ nation nade
as to the | evel of speech therapy that woul d be necessary to
provide himwith a free and appropriate education. Even
assum ng that the child may need speech therapy at the |evel
and frequency requested by the petitioner, the school
district and the Departnent have not had the opportunity to
explore any nedically and educationally appropriate
alternatives, much |l ess nore cost-effective ones.

The issue in this case, at least at this point, does not

i nvolve the petitioner's right to hone school her child. Nor
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does it (at least yet) require a determ nation by the Board
regardi ng the frequency and quality of the child' s nedical
need for speech therapy. The issue concerns the petitioner's
cooperation in allowng the Departnent and the child' s school
district to reasonably and thoroughly determne the child's
educat i onal / nedi cal need for speech therapy in accordance
with the above statutes, regulations, and protocols, and to
seek the nost cost-effective nmeans of providing such

servi ces.

The petitioner may be correct that Medicaid, as opposed
to special education funds, may ultimately be |Iiable to pay
for nost, if not all, of her child s speech therapy. See 42
U S C 8 1396b(c). However, this fact does not alter the
reasonabl e requirenent in the regulations that |ess expensive
alternatives at |east be explored. At this point, it is
si nply unknown whet her the | evel and frequency of speech
t herapy sought by the petitioner (even assumng it is

medi cally necessary) is the nost efficient and cost-effective
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service available to and suitable for her son.* It is one
thing to argue that the availability of alternative services
is "specul ative" (see e.g., Hunter v. Chiles, 944 F. Supp. 914
[S.D. Fla., 1996]). It is another to effectively deny the
Departnent the customary and nost reasonabl e neans to explore
t hese alternatives.

In determ ning nedical necessity, the findings and
opi nions of treating sources are accorded great weight.
However, it cannot be concluded that the |aw all ows or
contenplates that the child' s service providers, in effect,
dictate the |l evel of services to be covered under Medicaid.
This woul d underm ne the entire concept and rational e behind
the prior approval process. Honme schooling may be the
petitioner's right, but it cannot becone a neans to short
circuit the Medicaid prior approval process by preventing the
| egal ly responsible public entities fromdeterm ning her
child' s educational and nedical needs in accord with

appl i cable | aws and protocols.®

4 Although it may be ultimately irrel evant, the Department maintains that
the | evel of speech therapy sought by the petitioner for her son is far
in excess of any currently being funded by Medicaid for any other child
in Vernont.

° These protocols include full due process protections in terns of
parental participation, mediation, and appeal. See 34 C.F.R 8§ 300.505-
507.
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Unl ess and until the petitioner either avails herself of
the | EP eval uati on process, produces nedi cal evidence that
engagi ng this process would be detrinental to her child, or
is able to cone forward with an alternative nethod whereby
t he Departnent can reasonably assess the availability and
suitability of alternative services, it cannot be concl uded
that the petitioner neets the requirenents for prior approval

of increased speech therapy for her son.

ORDER

For the above reasons the Departnent's decision in this
matter is affirned.

HHH



