STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 19, 059
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals the decision by the Departnent of
Disabilities, Aging, and |Independent Living (DAIL) finding
her daughter ineligible for D sabled Children's Hone Care
(DCHC or "Katie Beckett") benefits under Medicaid. The issue
is whether the child neets the nedical eligibility

requi renents of the program

PROCEDURAL HI STORY

The Departnent's decision in this matter is dated Apri
4, 2004. The petitioner filed her appeal on May 10, 2004.
The matter was continued several tinmes for further nedica
assessnents and purported departnental review of additional
evi dence.

At a status conference held on July 20, 2005 the hearing
of ficer advised the parties that based on the evidence in the
record, nore specifically the several unequivocal reports
fromthe child s treating physicians (see infra), he would

recommend a decision in the petitioner's favor. At that
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time, and in a phone conference held on Cctober 19, 2005, the
hearing officer advised the parties that the record woul d
cl ose on Novenber 18, 2005.

In a letter dated Novenber 15, 2005, the Departnent
requested additional tinme in which to contact the child's
treating physicians. The hearing officer then advised the
parties that he would hold the record open until Decenber 30,
2005.

On January 3, 2006 the Departnment submitted a nmenorandum
that essentially argues agai nst applying the so-called
"treating physician rule" in Katie Beckett cases. Oher than
this, the Departnment has not submtted any additi onal
evidence or rationale in this matter since its decision in

April 2004.

LEGAL AND FACTUAL | SSUES

The parties agree that to qualify for the Katie Beckett
programit nust be shown that a child requires a | evel of
medi cal and/or personal care that is provided by a hospital,
nursing home, or internediate care facility for the nentally
retarded (I CFMR), and that such care can be provided in the
child s hone at no greater cost than in an appropriate

institution. See WA M § 200. 23. In this case there does
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not appear to be any dispute that the petitioner and her
husband can provide care for their daughter for |ess cost
(probably, for far less cost) than she would be charged if
she were admtted to an ICF-MR. The issue is whether
sufficient evidence establishes that the child' s nedical and
devel opnmental status is such that she requires such | evel of
care—+.e., would she be eligible for adm ssion into an | CF-
VR?

In addressing this question the parties appear to agree
that in Vernont the criteria for adm ssion to an ICF-MR i s
set forth as follows (per a Departnent Menorandum dated
February 24, 1993):

a. The individual is nmentally retarded or has a rel ated
condi tion, AND

b. The individual has one of the follow ng:

(1) A severe physical disability requiring
substantial and/or routine assistance in performng
self-care and daily living functions;

(2) Substantial deficits in self-care and daily
living skills requiring intensive, facility-based
training; OR

(3) Significantly mal adaptive social and/or
i nt er personal behavi or patterns requiring an ongoi ng,
pr of essi onal | y- supervi sed program of intervention.
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DI SCUSSI ON CF THE EVI DENCE

It appears that the Departnent's decision in this matter
consists entirely of the follow ng hand-witten statenment by
a "nurse reviewer" dated April 20, 2004:

While the child is hearing inpaired with

communi cation difficulties they are not of a sufficient

probl emthat would require institutional placenent.

Thi s deci sion appears to be based largely, if not
entirely, on a May 29, 2003 disability determ nati on nmade by
the child' s school district finding her eligible for special
education services. This docunent refers to an assessnent of
the child done by a "teant at the "Child Devel opnent Cinic".
The clinic teamnoted that due to the child s "docunented
speech and | anguage deficits both in receptive and expressive
real ms" it was "inpossible to conpute a Verbal Scale IQor a
Full Scale Q. However, the teanis assessnent of the
child s "Performance Scale 1Q was 54, although the team
noted that the scores should be used "cautiously and only as
a neasure of (her) currently (sic) intellectual status".

O her than quarterly progress notes fromthe child's
speech and | anguage clinic, the Departnent has not cited or
produced any ot her nedical evidence or assessnment of the

child upon which its April 2004 decision was based.
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Fol |l owi ng that decision, and since she requested this
hearing, the petitioner has submtted several reports for the
Departnment's consi deration (reproduced in the hearing
of ficer’s Recommendati on, dated January 11, 2006). In its
menor andum t he Departnent argues that it has "reviewed" these
above reports, but that it has found them "not relevant” to
the issue of whether the child requires ICF MR | evel of care.
Regardl ess of the Departnent's view of the weight to be
accorded the opinions of treating physicians, the above
reports constitute virtually the entire nedical record in
this matter. In the nearly two years that the petitioner's
appeal has been pending the Departnent has conducted no
further evaluation or review of the child on its own.

The Board finds the above reports to constitute sinply
overwhel m ng evidence that the petitioner's daughter neets
the Katie Beckett eligibility criteria.® The reports are
internally consistent and consistent with each other. The
doctors specifically address, and appear to fully understand,
the applicable legal criteria. There is no reason whatsoever
to doubt their qualifications, expertise, and credibility in

evaluating their patient's need for institutional services.

! Nanely Sections (a) and (3) of the ICF-MR criteria set forth on pages
two and three, supra.
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Moreover, the doctor's assessnments of nental retardation
are fully consistent with the child s tested 1Q Al though
the child s actual 1Q testing was problematic, the fact
remai ns that her Performance score of 54 is the only such
assessnment in the record, and there is no question that such
a score falls well within the range for nmental retardation

Most significant, however, is the fact that the above
reports are absolutely unrebutted and uncontroverted by any
ot her exam ni ng source, nedical or otherw se. Watever the
arguabl e | egal standard to be applied in eval uating nedi cal
evi dence in such cases, to say nothing of basic notions of
gover nment agency fairness and conpetence, based on the above
reports it must be concluded that the petitioner has
overwhel m ngly denonstrated that her daughter qualifies for

DCHC Kati e Beckett benefits.

ORDER

The Departnent's decision is reversed.
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