STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 19, 057

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals a decision of the Departnent of
Agi ng and | ndependent Living, Adult Protective Services
division (DAIL) finding that he abused, neglected or

financially exploited three vul nerable adults.

FI NDI NGS OF FACT

1. Until the incident at issue, the petitioner had
been a caretaker for developnentally disabled adults for sone
time under agreenents with a community nental heal th agency.
The petitioner, who works full-time out-of-town as an LPN
nurse on weekends, was assisted in his caretaking by a
married couple, wife C.H and husband R H, whomhe hired to
give himrespite while he worked. The couple lived in a
basenent | evel apartnent bel ow the petitioner’s honme which
al so contained a roomfor a disabled adult. In addition,
there was an apartnment for a disabled adult over the
petitioner’s barn/garage. The petitioner had |ed the

community nental health agency case nanagers to believe that



Fair Hearing No. 19, 057 Page 2

he was the principal caretaker of the disabled adults on
weekdays when he was not wor ki ng.

2. I n August of 2003, B.B., a young, nentally disabled
adult, had a sudden need for a place to stay. B.B.’s case
manager at the community nental health agency knew the
petitioner because another disabled adult client, T.R, was
already living in his home. The case nanager asked the
petitioner if he would take B.B. on short notice for a
tenporary trial. The case manager told the petitioner that
B. B. was incontinent and needed pl astic sheets and frequent
| aundry assistance. The petitioner agreed to take him
al t hough he was working out-of-town at the tine of the call.
The petitioner assured the case nanager that CH and R H.,
his respite assistants, would prepare his roomand see to
B. B.’ s needs.

3. B.B. noved into the home the sanme day under the
care of C.H, the assistant caretaker. At that tine, the
case manager observed that B.B.’s room had only a concrete
floor and told CH that a rug had to be put into the room
i mredi ately. The room al so needed drawers for clothing. The
mattress and box spring were on the floor but were clean.

The case manager gave C.H an information sheet regarding the
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petitioner which included the fact that he was incontinent
and needed pl astic sheets and frequent |inen | aundering.

4. About two weeks |l ater, before the case nanager had
made his first followup visit, C.H called the case nmanager
to say there was an energency and thereafter went to his
office to give himthe details. Following this conversation
the al arnmed case nmanager and his supervisor went to the
petitioner’s honme to see their clients. Under their
protocols, they were escorted into the home by the police.

5. The case manager and supervisor went to B.B.’s room
and found that no rug or drawers had been placed in it. The
mattress was covered with feces stains, sone of which
appeared to be older and sone that were obviously new. Feces
were also all over the floor. The roomsnelled very bad.
Dirty clothes were strewn throughout the room and the
petitioner’s bags had not been unpacked. There were no
sheets on the bed and the case manager | ooked for but could
not find any sheets in the washer or dryer.

6. Wth the assistance of the police, both B.B. and
T.R were renoved fromthe petitioner’s home. The petitioner
was told that no further nmental health clients would be sent
to his honme due to the state of the petitioner’s prem ses.

The petitioner’s response was that it had been C.H's
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responsibility to see to B.B.’s needs, not his, and that
there had not been sufficient tine for her to prepare the
roomfor habitation. The testinony offered by the case
manager in paragraphs 2, 3, 4 and 5 is found to be accurate
and credi bl e.

7. The Adult Protective Service division of DAL
i nvestigated the incident by interview ng disabled adults,
B.B. and T.R, their case managers, the caregivers C H and
R H, the police and the petitioner. The investigator noted
that R H was sixty-one years old (far older than the
petitioner), appeared to be frail and may have had
Al zheiner’s disease. R H allegedly conplained that the
petitioner had refused to pay himas well as hitting him and
knocking himto the ground. At the end of the investigation,
DAIL notified the petitioner in a letter dated Decenber 2,
2003, that it planned to place his nanme in the registry not
only for neglecting B.B. (failure to provide or arrange for
necessary services to maintain health), but also for abusing
and neglecting T.R (pattern of intimdation, enotional
distress/failure to follow case plan) and for abusing and
financially exploiting the caretaker, R H (pattern of
intimdation, treatnment which jeopardizes health, w thhol ding

of funds w thout |egal authority).
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8. The petitioner did not ask for an adm nistrative
revi ew before the Comm ssioner and DAIL finalized its
decision on April 2, 2004. In May of 2004, the petitioner
appeal ed directly to the Human Services Board. The parties
agreed to setting a hearing in August 2004 but then agreed to
continue it when problens arose with obtaining wtnesses,
particularly RH and CH During this time, DAL supplied
the petitioner with all of the information it intended to
rely upon at the hearing. The hearing was reschedul ed in
March of 2005 and conpleted in May of 2005.

9. T.R, athirty-nine-year-old nentally disabled man
who had lived wwth the petitioner for four or five nonths,
testified at hearing through a roomw th a m crophone and a
one-way mrror. (This procedure was based on DCF' s desire
not to subject the petitioner to possible intimdation
through direct face to face confrontation with the
petitioner.) Although he was slow in answering, he clearly
under st ood the questions (sonetinmes after clarification) and
gave appropriate answers. He could not be persuaded to
change or abandon his answers on cross-exam nation by the
petitioner. He said that the petitioner was rarely at hone.
He said that he had originally lived in the “dungeon”

referring to B.B.’s room and that he did not get any
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furniture other than the bed and a counter for his TV (the
desk). He knew that he had lived there for nore than a nonth
and said that when the apartnment was finished above the
garage/ barn, he went to live there. T.R said that during
his time at the petitioner’s he had seen the petitioner hurt
RH twice. The first was during a dispute about getting to
an electrical box. R H grabbed the petitioner and then the
petitioner pushed himoff and knocked hi m agai nst the wall.
Then the petitioner punched R H in the face, knocking himto
the ground causing RH to lose his wig and to be dazed. He
heard R H threaten to sue the petitioner if he did that
again. The second tine he was in his apartnent and saw R H.
and the petitioner outside on an upstairs deck. They were
yelling at each other and he saw R H. grab the petitioner and
saw the petitioner hit RH on the side of the face on his
bad ear with his fist. He saw C H run saying she would call
the police and the petitioner running after her to unplug the
phone. T.R said he was scared by this but did not dare to
tell anyone because the petitioner had told himthat he woul d
do the same thing to himif he told his case nanager. The
petitioner never hit T.R but did push himout of the garage
one tinme when he was angry and had been drinking. He agreed

with the petitioner that R H could get in your face and be
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scary when he was upset but said that R H had never grabbed
him(T.R).

10. T.R further testified that once in a while he went
out with the petitioner to play pool at a bar and that the
petitioner sometines asked himto drive back because he had
been drinking too nuch. One tine, he said the petitioner
told himto drive a girl he net at the bar home wi thout his
supervision. Another tinme, he heard the petitioner say that
he could get even with soneone by injecting themwth Al DS
based on a fornula he had seen on the internet. T.R
believed that the petitioner was serious when he said this.

11. T.R s case manager testified that he saw the
petitioner weekly and was not aware of any particul ar problem
with the petitioner until he was fully interviewed foll ow ng
the B.B. incident. T.R told himwhile he lived in his house
that the petitioner sonetines “got in his face” but that he
i ked the petitioner because he took himto bars and I et him
drive. T.R had expressed frustration with wanting to spend
nore tinme with the petitioner. The case manager said that
part of the plan for T.R’s care was supervision with driving
activities, a condition that had been asked for by T.R's

guardian. He said that he advised the petitioner of this
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requi renent. The case manager’s testinony was unrebutted and
is found to be credible.

12. The petitioner admtted that he argued quite a | ot
with R H because R H was aggressive and hard to get al ong
with. However, he denied ever striking him except in self
defense. He did not nean to hit himon his bad ear. He also
deni ed ever w thhol ding noney fromR H except with his
wife' s permssion in order to nodify his aggressive behavior.

13. The petitioner denied that he ever abused or
neglected T.R He said that he enpl oyed perm ssion to drive
the car as a nmethod to encourage good behavi or and added t hat
T. R had driven a girl hone fromthe bar because he had
liked the girl and wanted to take her hone. He does not deny
that T.R wtnessed physical altercations in his home but
denies ever threatening T.R with harmif he reported what he
had seen to caseworkers. He says that his comments about HV
injections were not nade to T.R and were directed at anot her
bar patron as a j oke.

14. Wth regard to the treatnent of B.B., the
petitioner said he had hired CH and RH to care for B.B
as part of a caretaking teamand feels that they should be
hel d responsible for any deficits in his care. As he sees

it, he should not be held responsi bl e because he was not at
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honme when B.B. canme to his house and DAIL knew t hat he was
paying this couple to help himout. He did not deny that
there had been feces in the room (although he questi oned how
long it had been there) and offered no explanation as to why
the room had not been attended to or the |uggage unpacked
during the prior two weeks other than the fact that B.B. had
been an energency pl acenent.

15. The testinony of T.R and that of the petitioner
are in conflict. Although not conpletely consistent, the
testimony of T.R is found to be credible with regard to his
claimthat the petitioner threatened himwith harmif he
reported what he had observed at the petitioner’s hone. It
is also credible that he observed viol ent physical conflicts
bet ween the petitioner and R H and that he drove the car
Wi t hout supervision both when the petitioner was too
inebriated to do so and when he was told to drive the girl
home fromthe bar. T.R’'s testinony that the petitioner was
rarely home or providing care or conpanionship hinself to the
di sabl ed adults is also found to be credible. The
petitioner’s denials are found to lack credibility,
particul arly because he offered inconsistent testinony about
his | evel of supervision (“we were a teani but “R H and C. H

wer e responsi bl e” when things went wong.), and his
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i nsistence that he struck R H only in self-defense when the
uncontroverted evidence was that RH was frail and smaller
than the petitioner.

16. Both parties tried to find CH and RH in order
to subpoena them However, no one could discover their
wher eabouts and they were | ast believed to be residing in
their car. Wthout the testinmony of R H or one of his
health providers, it cannot be concluded that R H was

actually mentally or physically disabled or inpaired.

ORDER

The decision of DAIL to place the petitioner’s name in
the registry of persons who have abused or neglected
vul nerable adults is affirmed with regard to B.B. and T.R
However, all findings with regard to R H are reversed as

unsubst anti at ed.

REASONS
DAIL is required to investigate conplaints of abuse,
negl ect or exploitation of “vulnerable adults” and to
substantiate such conplaints if they are “based upon accurate
and reliable information that woul d | ead a reasonabl e person

to believe that the vul nerabl e adult has been abused,



Fair Hearing No. 19, 057 Page 11

negl ected or exploited”. 33 V.S. A § 6906, 6902(9). The
perpetrators of any such conplaints are given an opportunity
to respond to the finding within fifteen days and, if the
Comm ssi oner determnes that the substantiation should
remai n, an appeal may then be nmade to the Human Services
Board on the ground that the finding should not be
substantiated. 33 V.S. A 8§ 6906(d).

A “vulnerable adult” is defined in the regulations, in
pertinent part, as foll ows:

As used in this chapter:

(14) “Vulnerable adult” neans any person 18 years
of age or ol der who:

(C has been receiving personal care services for
nmore than one nonth froma honme health agency
certified by the Vernont departnment of health or
froma person or organization that offers,

provi des, or arranges for personal care; or

(D) regardl ess of residence or whether any type of
service is received, is inpaired due to brain
damage, infirmties of aging or a physical, nental
or devel opnental disability:

(i) that results in sonme inpairnment of the
individual’s ability to provide for his
or her own care w thout assistance,

i ncludi ng the provision of food, shelter,
cl ot hing, health care, supervision, or
managenent of finances; or
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(1) because of the disability or infirmty
the individual has an inpaired ability to
protect himself or herself from abuse,
negl ect, or exploitation.

33 V.S. A 8§ 6902

There is no dispute that both B.B. and T.R are
vul nerabl e adults under the above definition. They both
recei ve personal care services arranged through the community
ment al health agency and bot h have devel opnental disabilities
that require supervision and assistance with daily care. The
evidence is insufficient to conclude that R H is a person
who neets this definition. Therefore, any findings by DAIL
that the petitioner abused, neglected or exploited R H have
not been substantiated and nust be di sm ssed.

The regul ati ons define abuse and negl ect, the remaining
all egations, in pertinent part, as foll ows:

As used in this chapter:

(1) " Abuse” neans:

(A) Any treatnent of a vul nerable adult which
places |life, health or welfare in jeopardy or
which is likely to result in inpairnment of
heal t h;

(B) Any conduct committed with an intent or
reckl ess disregard that such conduct is |ikely

t 0 cause unnecessary pain or unnecessary
suffering to a vul nerable adult.
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(7)

(E) Intentionally subjecting a vulnerable adult to
behavi or whi ch shoul d reasonably be expected
toresult inintimdation, fear, humliation
degradation, agitation, disorientation, or
ot her forms of serious enotional distress; or

(F) Admnistration, or threatened adm ni stration
of a drug, substance, or preparation to a
vul nerabl e adult for a purpose other than
legitimate and | awful nedical or therapeutic
treat ment.

"Negl ect” nmeans purposeful or reckless failure or
om ssion by a caregiver to:

(A) (i) provide care or arrange for goods or
servi ces necessary to maintain the health or
safety of a vul nerable adult, including but not
limted to, food, clothing, nedicine, shelter,
supervi sion and nedi cal services, unless the
caregiver is acting pursuant to the w shes of the
vul nerabl e adult or his or her representative, or
a termnal care docunent

(tit) carry out a plan of care for a vul nerable
adult when such failure results is or could
reasonably be expected to result in physical or
psychol ogi cal harm or a substantial risk or
death to the vul nerable adult, unless the
caregiver is acting pursuant to the w shes of
the vul nerable adult or his or her
representative, or a termnal care docunent.

(B) Neglect may be repeated conduct or a single
i nci dent which has resulted in or could be expected
to result in physical or psychological harm as a
result of subdivisions (A (i), (ii), or (iii) of
this Subdivision (7).

33 V.S.A. 8§ 6902
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The evidence shows that the petitioner failed to provide
B.B. with a clean and confortable roomduring the two weeks
he was at his hone. There can be no doubt that cleaning
feces fromthe floor and bedcl othes is necessary to
mai ntai ning the health of the vulnerable adult. In spite of
the petitioner’s assertion that he was not responsible for
this situation, the evidence shows that he is the one who
contracted to provide this care to B.B. and was ultimtely
responsi ble for the condition of the roomhe provided to B.B
The petitioner offered no explanation for his failure to note
this condition in the two weeks that B.B. lived in his hone.
It must be concluded that the petitioner neglected the health
needs of B.B. within the neaning of the above statute at 33
V.S.A 8 6902(7)(A)(1). DAL was correct under the statute
in substantiating a finding of neglect by the petitioner of
the vul nerable adult, B.B

The evi dence al so shows that the petitioner warned T.R
not to report violence he had witnessed to his caseworkers or
ri sk repercussions. The petitioner’s statenents were
intentional and designed to intimdate T.R, particularly in
light of the violence T.R had already w tnessed between the
petitioner and R H Those statenents constitute abusive

intimdation as that termis defined in the statute at 33
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V.S.A. 8 6902(1)(E). DAIL was correct to conclude that the
petitioner had abused the vulnerable adult, T.R wthin the
meani ng of the above statute.

Furthernore, the evidence shows that the petitioner
failed to carry out a plan of care' requiring that T.R drive
only with supervision. Failure to carry out this plan could
reasonably be expected to cause physical harm or substanti al
risk of death to T.R  Again, DAIL had accurate and reliable
information that the petitioner neglected to carry out the
plan of care for T.R wthin the neaning of neglect statute
at 33 V.S.A 8 6902(7)(A)(iii), cited above.

There is insufficient evidence to conclude that the
petitioner threatened TR wth the adm nistration of a
substance to give himAIDS. Therefore, it cannot be
concl uded that these facts pose an additional ground for
abuse found at 33 V.S. A 8 6902(1)(F). However, as DAIL has
proven other facts which constitute abuse and negl ect of
T.R, DAIL was correct to enter the petitioner’s nane in the
abuse registry under the above statute. As DAIL’'s deci sions

with regard to both B.B. and T.R are consistent with the

L “Plan of care” is specifically defined in the regulations as “incl udes,
but is not linmted to, a duly approved plan of treatnent, protocol,

i ndi vidual care plan, rehabilitative plan, plan to address activities of
daily living on simlar procedure describing the care, treatnent or
services to be provided to address a vul nerable adult’s physical
psychol ogi cal or rehabilitative needs.” 33 V.S.A 8§ 6902(8).
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statute, the Board is bound to affirmthe result. 33 V.S. A
§ 3091(d), Fair Hearing Rule 17.

HHH



