STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 19, 047
g

)

Appeal of )

| NTRODUCTI ON

The petitioner appeals the decision by the Departnent
for Children and Fam |ies (DCF) denying her application for
Medi caid. The issue is whether the petitioner is disabled

wi thin the neaning of the pertinent regulations.

FNDI NGS OF FACT

1. The petitioner is a fifty-year-old woman with a
hi gh school diploma and two years of college. She worked for
several years in her own | andscapi ng and hone renodeling
busi ness. She had to give up this work in 2002 when she
devel oped back problens. She has not worked since that tine.
2. The petitioner had nedical insurance for several
years when she was married, but this coverage ended when she
got divorced. She applied for Medicaid in January 2004 on

the basis of disability.?

1 The petitioner also applied for VHAP, which was deni ed because she

still had private insurance at the time of her application. It appears
that the petitioner would now be eligible for VHAP. |If she has not
al ready done so, she should reapply for VHAP as soon as possi bl e.
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3. The nedical records clearly docunent the presence of
degenerative disc disease in the petitioner's back, which
causes pain and limts her ability to lift, stand, and wal k.
The only nedical opinion directly commenting on her ability
to work is a note fromher chiropractor from June 2004 t hat
i ncl udes the foll ow ng:

She is unable to work at her normal job, which is
| andscapi ng, because of the bending, tw sting, and
lifting that | andscaping involves. She does wal k
around. She is able to drive a car. There are tines
when she is not in a lot of pain, especially when she is
able to take it easy and nodify her activity during the
day so that she is not doing a | ot of bending and
twsting. At this tinme she is doing well with the
chiropractic care in that it is able to keep her
relatively confortable as long as she limts her
activities. She is not able to return to her normnal
wor k, which is | andscapi ng but she could be tested I
think in some different ways to see if she could perform
sone other kind of work. That would probably be good
for her nentally and enotionally because she is still a
relatively young worman, but at this tine she is not able
to return to the work that she is used to doing.

Mental ly she appears clear. Her cognitive behavior
seens normal. Her hearing and speaki ng appear nornal .
Her nmenory, understanding, social interaction, and
adaption (sic) appear nornal.
4. Based on the nedical evidence, it is found that the
petitioner's back problens prevent her fromreturning to her
past work and woul d preclude any other job that entailed

lifting and tw sting and prol onged standi ng and wal ki ng.

However, it appears fromthe evidence that the petitioner
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woul d not be precluded fromperformng a nostly sedentary

j ob.
ORDER
The decision of the Departnent is affirned.
REASONS
Medi cai d Manual Section M211.2 defines disability as
fol |l ows:

The disability of an individual 18 or older is defined
as the inability to engage in any substantial gainful
activity by reason of any nedically determ nable

physi cal or nental inpairnment, or conbination of

i npai rments, that can be expected to result in death or
has | asted or can be expected to |ast for a continuous
period of not fewer than 12 nonths. To neet this
definition, the applicant nust have a severe inpairnent,
whi ch nmakes hi m her unable to do hi s/ her previous work
or any other substantial gainful activity which exists
in the national econony. To determ ne whether the
client is able to do any other work, the client's
residual functional capacity, age, education, and work
experience i s considered.

The regul ati ons define "substantial gainful activity" as
wor k done for pay that involves significant nental and
physi cal activities, even if done part timne. WA M 8§
M211.21, 20 CF.R 8 416.972.

Al t hough the petitioner's past work appears to have
i nvol ved significant physical demands that she can no | onger

nmeet, the nedical evidence of her back probl enms does not
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i ndicate that she would be prevented from perform ng at | east
sedentary work. Under the federal regulations a person of
the petitioner's age, education, and work experience would be
found not disabled even if she were limted to solely
sedentary work. 20 C.F. R, Subpart P, Appendix 2, Rule 201.18
et seq.

If the petitioner is able to present any updated nedi cal
evi dence or opinion that she is unable to perform sedentary
work she is free to reapply for Medicaid. Based on the
evi dence of record at this tinme, however, it nust be
concluded that the Departnent's decision is in accord with
the pertinent regulations.? Thus, the Board is bound by |aw

to affirm 3 V.S.A 8 3091(d), Fair Hearing Rule No. 17.

HHH

2 The petitioner would be well advised to consult with the Division of

Vocational Rehabilitation for an assessment and perhaps training in
obtaining a job suitable to her nedical limtations.



