STATE OF VERMONT
HUMAN SERVI CES BOARD
In re Fair Hearing No. 18, 952

)
)
Appeal of g

| NTRCDUCTI ON

The petitioner appeals the decision of the Departnent of
Prevention, Assistance, Transition, and Health Access (PATH)
finding her ineligible for continuing Medicaid coverage after
February 29, 2004. The issue is whether the petitioner's
Medi cai d benefits shoul d have been continued when she

requested a fair hearing on March 1, 2004.

FI NDI NGS OF FACT

1. The petitioner lives with her m nor daughter. At
all times herein the petitioner's daughter has been eligible
for Dr. Dynasaur benefits. Prior to March 1, 2004 the
petitioner received "transitional™ Medicaid benefits, a tine-
l[imted program of nedical coverage with incone guidelines
nore generous than nost ot her state-adm nistered nedica
progr ans.

2. A Departnent notice regarding recently instituted
program fees and copaynents dated Decenber 18, 2003 included a

notice to the petitioner that her eligibility for health care



Fair Hearing No. 18, 952 Page 2

was schedul ed for review on February 29, 2004. The notice
further advised her that the Departnment would send her a
"rem nder letter telling you what to do if you want your
coverage to continue".

3. On or shortly after January 9, 2004 the Depart nment
sent the petitioner a Review Rem nder Notice advising her to

conplete and return the encl osed "review forns" by February

20, 2004 "if you wish to have your coverage continue". The
notice also stated: "If a review is not conpleted, your health
care coverage will end.”

4. On or shortly after February 4, 2004 the Departnent
sent the petitioner a Second Rem nder Notice advising her that
t he Departnent had not yet received the review form This
notice included the foll ow ng:

Wt hout your review form we cannot find out if you
are still eligible for health-care coverage. |f you do
not return your review form by February 20, 2004, we
cannot conplete a review and health care coverage w ||
end on February 29, 2004 for any famly menber who is due
for review
5. Sonetine around February 20, 2004 the Departnment sent

the petitioner a Health Care Closure Notice. The notice
advi sed the petitioner that because the Departnent had not

recei ved her review form by February 20, 2004, her eligibility

for Medicaid would end on February 29, 2004.
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6. The petitioner admts that she received all the
notices sent to her by the Departnent but did not contact the
Department until February 20, 2004 (a Friday) when she called
the Departnent's Health Access Eligibility Unit (HAEU to ask
HAEU to fax her a review formthat day. However, the unit
mai l ed the form and the petitioner alleges that she did not
receive it until February 23 (the foll owi ng Monday).

7. It appears the petitioner returned the formto HAEU
pronptly after receiving it. On February 26 or 27, (Thursday
or Friday that same week) HAEU nailed the petitioner a notice
finding her ineligible for Medicaid and VHAP because of excess
incone. The petitioner filed her appeal in this matter on
March 1, 2004 (a Monday), the first business day after she
recei ved the above notice of denial.

8. Because it had closed the petitioner's benefits on
February 29, 2004 the Departnment did not continue the
petitioner's Medicaid benefits pending the outconme of the
appeal she filed on March 1, 2004. Instead, it treated the
petitioner's appeal as one involving its denial of the
petitioner's application for benefits, which it had received
on or shortly after February 23, 2004.

9. A hearing was held in this matter on April 5, 2004.

At that time the petitioner stated that she now does not
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di spute that she was not eligible for Medicaid or VHAP as of
March 1, 2004 based on her incone. She argues, however, that
had the Departnent faxed her the review formon February 20,
when she requested it, she would have returned it that sane
day. She nmamintains that this would have enabl ed the
Departnment to notify her of the closure of her benefits one or
two days earlier, which in turn would have allowed her to file
her appeal before the closure of her benefits on or before
February 27, 2004 (a Friday). Even though the petitioner does
not now di spute the substance of the Departnent's notice of
February 26, she maintains that her Medicaid should have been
conti nued pendi ng her appeal (which she now concedes she would
| ose) because she would have filed the appeal prior to the

cl osure date of February 29, 2004, had the Departnent faxed

instead of mailed her the review formon February 20.

ORDER

The decision of the Departnent is nodified. The
petitioner shall be eligible for retroactive Medicaid coverage
fromMarch 1, 2004 until the date of the Board' s decision in

this matter.
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REASONS

As noted above, the petitioner in this nmatter now has no
di spute as to the Departnent's | atest decision (mde on or
about February 26, 2004) that she is ineligible for Medicaid
and VHAP as of March 1, 2004 based on her inconme being in
excess of those progranms' maximuns. The sol e issue on appeal
i s whether her Medicaid should have continued after February
29, 2004 based on the request for a fair hearing she nade on
March 1, 2004 of the Departnment' earlier decision to close her
benefits based on her failure to return her review form by
February 20.

The regul ations are, indeed, clear that the petitioner is
entitled to continuing benefits pending her appeal. However,
this is not because the Departnent failed to fax a new revi ew
formto her on February 20, as the petitioner has argued. It
i s because the Departnent's closure notice was untinely. As a
result, it cannot be concluded that the Departnent provided
the petitioner with the requisite ten days of advance notice
before it termnated the petitioner's benefits. Thus, the
petitioner's appeal of this action, which she filed on March
1, 2004, nust be considered tinely to have entitled her to

continuing benefits until it is decided by the Board.
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WA M§ M4l includes the follow ng requirenent:

When an eligibility review decision will end or
reduce the anmount of Medicaid coverage an individual has
been receiving, the notice of decision nmust be mailed at
| east ten (10) days before the closure or change w |
take effect.

In this case, the Departnent couldn't possibly have nade
a legitimte decision to close the petitioner's Medicaid until
after the end of the business day on February 20, 2004, the
date it had expressly given the petitioner as the deadline to
return her form The Departnent cannot avoid the 10-day
notice requirenent sinply by "warning"” a recipient in advance
that her benefits will close within less than 10 days if she
fails to take some action required of her by a certain date in
the future. Certainly, no such exception appears in the
regul ati ons.

In this case, the "rem nder notices" sent to the
petitioner on or about January 9 and February 4 were just
that--rem nders. Even though one of them nentioned a
potential closure date of February 29, this was clearly |ess
than ten days follow ng the deadline inposed by that sane
notice. Neither "rem nder notice" can be construed as a
requi site "notice of decision" as contenplated by § M40,

supra, because a "decision on (the) review of eligibility" for

the petitioner clearly had yet been made. Moreover (at | east
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based on the copies furnished to the hearing officer by the
Department in this fair hearing), neither rem nder notice
cont ai ned "an explanation of the petitioner's right to appeal”
or "an expl anation of the circunstances under which Medicaid
is continued if a hearing is requested", as also required by §
ML40. The only correspondence the Departnment sent the
petitioner that was | abeled a "closure notice", and which
otherwi se net the requirenents of 8§ M40, was the one sent on
or after February 20, which, as discussed above, was clearly
untimely.

Thus, as a matter of |aw and fundanmental fairness it nust
be concluded that the earliest effective date the Departnent
coul d have closed the petitioner's Medicaid for any reason was
March 1, 2004, ten days after February 20, which was the
earliest the Departnent can claimto have acted follow ng the
petitioner's failure to conply with her revi ew deadl i ne of
t hat sane date.

The regul ations are also clear that when an individual
requests a fair hearing "before the effective date of the

adverse action” benefits are to continue "until the appeal is
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decided". WA M § M43.' Nothing in the regulations, or in
the Board's experience, suggests that the right to continuing
benefits pending appeal is in any way contingent upon the
ultimate nerits of that appeal, or upon any other action that
i s subsequently taken in an individual's case. In this case,
even though the petitioner now concedes that the Departnent
was correct in later finding her ineligible to continue

recei ving Medi cai d based on her incone, there is no question
that she was fully entitled under the regulations to appeal
the decision to close her benefits due to her failure to
timely return her review form? Moreover, considering the
fact that she clearly did so wwthin ten days of the earliest
date the Departnent coul d have nmade that decision, she was
clearly entitled under the above regulations to continue to

recei ve Medicaid benefits until the Board decides that appeal.

! The only condition in a case such as this is that the recipient "continue

to pay any required program fees throughout the appeal process". However,
this is a noot point because the Department did not continue the
petitioner's benefits pending appeal. Under this provision, however, the

petitioner may well be liable for program fees regarding any retroactive
Medi cai d coverage that is awarded to her pursuant to this appeal

2 Had the petitioner returned her review formprior to February 20, it is
clear that the Department's decision that she was no | onger eligible for
Medi cai d based on income woul d have been considered a "cl osure" of her
benefits, subject to the ten-day notice provisions and the right to
continuing benefits if tinely appealed. There is no indication that the
petitioner would not have filed an appeal in this matter even if fromthe
outset the sole question regarding her "closure" was whether she was over-
income. Thus, it cannot be found that the petitioner has gai ned anyt hing
inthis matter fromher delay in returning her review form
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Based on the above, it nust be concluded that as
"appropriate relief" the Departnment nust grant the petitioner
retroactive Medicaid coverage for any covered nedi cal expenses
she has incurred from March 1, 2004 until the date of this
decision. 3 V.S. A 3091(d), Fair Hearing Rule 17.

HHH



