STATE OF VERMONT
HUMAN SERVI CES BOARD
In re Fair Hearing No. 18,938

)
)
Appeal of g

| NTRCDUCTI ON

The petitioner appeals a decision by the Departnent of
Soci al and Rehabilitation Services (SRS) suspendi ng her hone
day care registration certificate. The issue is whether SRS
had cause to suspend the registration under the statute and
regul ati ons.

FI NDI NGS OF FACT

1. The petitioner has been a day care hone registrant
for about eight years. She was a |icensed day care provider
for many years prior to that time. Many of the children in
her care are paid for by SRS through day care subsidies. On
February 27, 2004, the petitioner received a hand-delivered
notice from SRS that her day care registration |license would
be suspended i mredi ately for “repeated denial of entry to
Department representatives who have properly introduced
t hemsel ves.” She was advised that her actions violated a
nunber of regulations relating to allow ng day care hone

i nspections and i npeding an SRS investigation. The supervisor
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who delivered the suspension notice gave the petitioner an
opportunity to provide SRS with information rebutting the
findings or suggesting alternatives before it was executed.
She asked for and received an expedited fair hearing due to
t he suspensi on.

2. SRS enforces the regul ati ons of the day care
regi stration program by maki ng unannounced visits to day care
homes during their hours of operation either of its own
volition or in response to a conplaint. |Investigators who do
t hese inspections typically identify thensel ves and present
their business cards prior to conducting an inspection. They
al so have photo identification cards which they carry with
themto investigations but which are not ordinarily presented
to identify investigators.

3. The petitioner’s hone has been visited sone ten to
fifteen tines since 1994 both in the normal course of
conducti ng business and in response to specific conplaints
about her day care hone. She has dealt with at |east six
different investigators during this tinme period. On two
occasions prior to the one which triggered this suspension
action, the petitioner or her care staff acting at her
direction have refused to all ow Departnent investigators

access to her day care area prem ses as foll ows:
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On Novenber 9, 1994 an investigator went to the
petitioner’s day care center to investigate a
conplaint that there were too many children in care
and i nadequate supervision. A care staff nmenber who
was in charge of the prem ses during the
petitioner’s absence refused to allow the inspector
to enter because she had been told by the petitioner
to let no one in. She would not attenpt to contact
the petitioner, who was attending the birth of her
granddaughter, to gain perm ssion for SRS to enter.
The petitioner was cited for failure to allow SRS to
i nspect but no action was taken against her |icense
at that tinme. The petitioner raised no concern at
that time that the inspector had not properly
identified hinmself although he did not present his
photo identification that day and was unknown to the
car et aker .

On April 13, 2001, an investigator and her
supervisor went to the petitioner’s day care center
for an unannounced foll owup of a January 25, 2001
visit during which SRS determ ned that an excess
nunber of children were in care and required the

petitioner to take corrective action. At the
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followup visit, the petitioner was not on the

prem ses and her daughter, who was the caretaker
that day, refused to allow SRS to inspect the

prem ses or to exam ne the attendance records. The
i nvestigator and supervisor returned to the car to
wite up the refusal. After a few mnutes, the
daught er approached the car and said that the
petitioner was on the tel ephone and that they could
cone into the hone. The investigator and supervisor
returned and were shown the care area which was
under renovation. The petitioner would not allow
themto inspect the part of the hone where four
children were in care and would not allow themto
see the attendance records. She refused the latter
because the records were in the renovation area and
the children were upstairs with their caretaker and
she did not want her to | eave the children. She
told the supervisor that he had to call before he
came to inspect or see records. Following this
incident, SRS wote a letter to the petitioner
descri bing her obligation to permt visits and

i nspections of the home and exam nation of its

records whet her she had been contacted first or not.
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No action was taken against the petitioner’s
registration certificate at that time, SRS
preferring, inits words in a letter of Novenber 9
2001 “to work with this provider to assist her in
nmeeting the statutory and regul atory requirenments
and to inprove the quality of care she provides to
children.” No issue was raised by the petitioner
wth regard to identification of the SRS enpl oyees
al t hough neither showed their photo identification
to the petitioner’s caretaker. The investigator was
known to the caretaker but the supervisor was not.
4. The petitioner as part of her annual registration
agreenent signed a statenment each year from 1996 through 2004
i ndi cating that she would agree to conply with SRS
regul ations and that she understood that a representative of
SRS had a right to visit and inspect her day care honme during
reasonabl e hours. In addition, since 2002, she has agreed in
writing that she understood that any conpl aints about her
famly child care hone “may be investigated by a
representative of SRS without prior notification.”
5. On February 18, 2004, an investigator who had never
been to the petitioner’s day care hone was assigned to

investigate a conplaint received in the | ast week wth regard
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to the nunber of children in care and | evel of supervision.
The petitioner’s daughter, who was the sol e caretaker that
day, answered the door when the investigator visited. The
investigator identified herself, showed the petitioner her
busi ness card which identified her as an SRS “child care
licensing specialist” and stated the reason she had cone. The
caretaker invited her inside but told her to wait on the

| andi ng of the split-level honme. The caretaker went
downstairs and the investigator overheard her using the

t el ephone. She heard the caretaker say, “Mom cone hone, the
state is here. | let her in because | thought she had
papers.” \Wen the caretaker cane back upstairs she said that
her nmother had said that the investigator could not cone in.
She did not say why. She did not indicate that she doubted
the investigator’s identity or that she needed to see
additional credentials. She did say that her nother had to go
to the hospital due to a relative s enmergency nedi cal problem
The investigator said again that she wi shed to conduct an

i nspection at that nonment and cited the regul ation that
required the caretaker to allow entrance into the day care
area. She was again told that she could not do so. Wile
still standing in the hallway, the investigator filled out a

report saying that she advised the caretaker of the entry rule
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and had been denied access to the children. The caretaker
read and signed the report indicating that she had seen it.
The investigator then left and went across the street to
anot her day care hone operated by anot her daughter of the
petitioner. Although she has conducted hundreds of
i nspections, this is the first time the investigator has ever
been prevented frominspecting a day care hone.

6. The petitioner and her daughter claimthat when the
i nvestigator came to the door, her daughter called her to
report that soneone who said she was fromthe state was there.
The petitioner says she asked her daughter on the tel ephone if

she knew the person fromthe state. Wen her daughter said

no”, the petitioner clains that she told her to tell the
wonman to | eave. The petitioner acknow edges that the

i nvestigator showed her business card to her daughter but

mai ntai ns that such cards are easy to forge and that she
shoul d have been shown the photo identification card in order
to protect the children fromstrangers. The allegations of
the petitioner and her daughter that the investigator was
turned away because they could not verify that she was from
SRS are totally lacking in credibility. At no time did the
caretaker indicate to the investigator that she doubted her

identity. Rather, she invited her in, described her to her
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not her on the tel ephone as “fromthe state” and signed the
field formciting the violation given to her by the
investigator. No actions were taken consistent with their
cl ai m such as asking the investigator to wait while they
called the SRS licensing chief or asking for nore
identification. The petitioner also admts that although she
has been involved with many persons from SRS over the years,
she has never had any trouble with a stranger inpersonating an
investigator. Based on the weight of the credible evidence it
is found that the petitioner’s refusal to allow the
i nvestigator into her day care hone was a tactic to delay the
i nspection and not a genuine concern for the identity of the
i nvesti gator.

7. The petitioner arrived honme within ten m nutes of
t he tel ephone call from her daughter. \Wen she arrived, the
investigator’s car was across the street at her daughter’s
house. Soon thereafter, she called SRS and tal ked to the
licensing chief. She said at that tinme that they were
unfamliar with the investigator, that she should be sent back
to the house and that the petitioner should not receive a
citation. The petitioner says that she called her daughter
across the street to tell her to have the investigator return

but she did not cone back. The licensing chief told the
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petitioner that he would get back to her about her request for
a re-inspection.

8. The licensing chief opted not to attenpt to re-
i nspect the prem ses but began a review of the case for a
possi bl e suspensi on of operations. Sonetine after February
18, the petitioner did call and speak to the |icensing
supervi sor who attenpted to explain the inportance of
i nspection to her but was abruptly cut off by her.

9. The day care licensing chief received the above
information, and reviewed the history of this case. That
hi story shows considerable attenpts by SRS to work with the
petitioner on this and other issues. The history also shows a
nunber of conplaints, including one in the week before the
unsuccessful inspection, about excess nunbers of children in
the day care hone and at | east two observations recorded by
staff nmenbers of overcapacity on February 7, 1996 and January
25, 2001 for which the petitioner was cited.! He recomended
to the Comm ssioner that he suspend the petitioner’s day care

registration certificate based upon the petitioner’s repeated

1 SRS indicated that these allegations would be included in a revocation
letter to the petitioner. Since the petitioner has not had an opportunity
to respond to these allegations of overcapacity, no findings are nmade that
these incidents actually occurred. Evidence of these events was all owed
in order to show that SRS had a reasonable belief that the children could
be har med.
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refusal to allow access to the day care despite her know edge
of her obligation to do so. It was his opinion that he could
not protect children if he could not see what was goi ng on.
He was particularly concerned that the petitioner may have had
too many children in care which would conprom se her ability
to supervise them and expose themto harm The |icensing
chi ef presented evidence that a substantiation of child on
child sexual abuse had occurred at the petitioner’s hone in
1994 as an exanple of the kind of harmthat could conme to
unsupervi sed children, although he did not say whether the
petitioner had too many children at that tine.

10. On February 27, 2004, the supervisor hand carried a
notice of inmedi ate suspension of the day care registration to
the petitioner’s home?. The reason that he hand carried it
was to give her an opportunity to reply to the allegations in
the letter before he executed it. He told the petitioner that
he was there to hear what she had to say with regard to any
information they may not have considered and any alternatives

she coul d propose to satisfy the Comm ssioner’s need to

2 The petitioner argues that the nine days it took to suspend her |icense
is evidence that SRS did not really believe that there was i nmedi ate harm
VWil e this does rai se sone concern that such an emergency situation could
be tangled up in a bureaucracy for nine days, the weight of the evidence

still indicates that SRS concern was genui ne.
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protect the children. The petitioner told the supervisor that
the reason they did not let the investigator in on February 18
was that they did not recognize her. They also asked for

anot her chance because the day care was their sole source of
income. The supervisor determ ned that these allegations were
al ready known to SRS and that he shoul d execute the
suspensi on. The supervisor did not do a formal inspection of
the prem ses that day but he did note that he did not see any
vi ol ati ons.

11. Three of the petitioner’s clients offered the
opinion that their children were well cared for at the
petitioner’s day care and that they were not in danger of any
harm The parents expressed appreciation of the petitioner's
attenpts to keep their children safe fromstrangers in the
home. None of the parents was present at the day care during
any of the instances of alleged refusal to allow inspection of
the prem ses. They were not interviewed by anyone at SRS
prior to the closing of the day care on February 27, 2004.

12. Based on the above evidence it is found that the
petitioner or persons acting on her behalf refused entry to
SRS investigators on two prior occasions on Novenber 9, 1994
and April 13, 2001; that no action was taken with regard to

those incidents because SRS opted at that tine to work with
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her to correct the problens; that foll ow ng those incidents
the petitioner knew or should have known that she was required
to allow state inspectors into her day care honme and that her
failure to do so could have serious consequences; that the
petitioner neverthel ess on February 18, 2004 refused entry to
an SRS enpl oyee after that enployee had identified herself and
announced the reason for her visit; that although the
petitioner did not know the enployee there is no evidence that
the petitioner actually doubted her identity; that there is
anple ground to believe that the children m ght be in danger
solely fromthe refusal of the petitioner to allow access to
the children in her day care; that, in addition, there is
reason to believe that there are too many children in care
based on a recent conplaint to that effect and observations
by staff nmenbers of crowding in the past; that too many
children in care can conprom se a caretaker’s ability to
supervise children thus creating inmediate peril to their
health, safety, well-being; and that SRS was justified in
taking i nmedi ate action to stop the operation of the day care
hone.

ORDER

The deci sion of SRS suspending the petitioner’s day care

honme registration certificate is affirned.
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REASONS
SRS has duly adopted “Regul ations for Fam |y Day Care
Hones” (CQOctober 7, 1996) which are enforced through the
mandat ed cooperation of day care providers. The follow ng
regul ati ons were adopted pursuant to and consistent with the
authority given to SRS by 33 V.S.A 8§ 306 (b)(1),(2) and (3):

Section VI —Rel ationshi p Between Regi strant and Di vi sion
of Licensing & Regul ation

6. The Regi strant shall permt visits, inspections
and exam nation of the Fam |y Day Care Hone,
its records, equipnent and materials at
reasonabl e hours by representatives of the
Division. The Division representatives shal
make a reasonable effort to announce their
presence and identify thenselves prior to
entering the home.?3

7. The applicant or Registrant shall not interfere
wi th, inpede, deter, provide false information
or cause another to do any of the
af orenenti oned, or in any manner hinder the
Department or its agent(s) in an investigation
or inspection.

3 Wiile the regul ati on does not require Division representatives to show
photo I Ds as a neans of identification, the Board recomends to the
Department that a better practice would be to require all enpl oyees to
show all identification provided to them by the Departnent, including
photo I Ds when they visit day care homes. However, it nust be enphasized
that the representative's failure to show her photo IDin this case is not
rel evant as the Board has found that the petitioner's claimthat she
doubted the identify of the worker who cane to her door is totally |acking
incredibility.
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10. When there is reason to believe that the
health, safety or well-being of children in
care is imediately inperiled, the registration
certificate nmay be suspended.

Refusal to allow an agent of SRS who has identified
hersel f and announced the purpose of the visit to cone in to
i nspect the day care premses is a clear violation of both
par agraphs 6 and 8 above. The preponderance of the credible
evi dence shows that the investigator reasonably identified
hersel f yet was refused entry by the petitioner on February
18, 2004. She or her agents had done this before on at |east
two occasions. The petitioner had received anple notification
of what her obligations were and warned of the seriousness of
her act. Her nost recent refusal was not based on sone
m sappr ehensi on of her duties. Her refusal was done with the
know edge that she was violating a regulation. The fact that
she was willing to be inspected at a later tinme, even a |ater
time the same day of the investigator’s visit, does not cure
the refusal. Conditions in a facility, particularly the
nunber of children, can change from nonent to nonment and can
be adjusted for an expected visit. SRS has nmet its burden of

showi ng that the petitioner violated the two regul ati ons

above. The Board has held that violation of these regulations
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is anple ground to revoke a day care license. See F.H No.
15, 588.

Under paragraph ten of the regulation cited above, SRS
may suspend a day care registration before a hearing is held

if it has reason to believe that the health, safety or well-

being of children in care is imediately inperiled by the
actions of the provider. When a day care provider refuses to
all ow access to the day care home, SRS has no way of know ng
what is occurring in that hone and is justified in believing
that the well-being of children in care is in imediate

j eopardy. The petitioner cannot fault SRS for a | ack of hard
evi dence of harmwhen that |ack is based on her refusal to
cooperate wi th unannounced inspections. SRS has tried to deal
with this problemin the past through educating the petitioner
with regard to the reasons for the regulation and her need to
conform That approach was not successful. SRS burden with
regard to its decision to revoke for the al ready-proven
violation of its regulations is not to definitively prove that
the health, safety or well-being of children is being harned,

only that it is reasonable to believe this to be the case.

The refusal of the registrant to allow access to the facility

is in and of itself alone sufficient to trigger a reasonabl e
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belief that something harnful is occurring at the day care
hone.

Al t hough the inspection refusal alone is sufficient to
infer harm SRS al so offered evidence that it was concerned
that an overcrowdi ng situation mght exist in the day care
home. It is reasonable to believe that an overcrowdi ng
situation exists at the day care hone based on the recent
conpl ai nt of overcrowdi ng, the past observations of enpl oyees
that too many children were in care during specific site
visits and the petitioner’s refusal to allow access to the
facility when the inspector arrived at her door to investigate
the conplaint.* This condition may not exist at all but the
petitioner cannot fault SRS for |ack of specific know edge
when she will not permt surprise inspections. Though the
truth of this belief can be tried at a fair hearing in the
future if it is used to revoke the petitioner’s registration,
SRS need only show that it was reasonable to believe that such

harm m ght be occurring. SRS has net that burden.

4 The fear that the petitioner may have had too many children in care is
not specifically stated in the suspension letter. SRS relied solely on the
petitioner's failure to allow inspections and inpeding investigations as
the basis for this matter. However, when the petitioner pressed SRS to

of fer proof as to what harmwas occurring at her hone, SRS offered this
information. The petitioner had full access to all of SRS records and

wi tnesses prior to the hearing and was well-aware that this was the issue
that pronmpted the unannounced i nspection
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Since failure to allow an inspection alone is sufficient
reason to find that there is an imediate peril to the health
safety or well-being of children, it is not necessary to fully
address the petitioner’s argunments that SRS regulatory
definition of “serious violation” wongfully includes group
size violation. See Regulations for Fam |y Day Care Hones,
supra, at “Definitions.” The petitioner should note, however,
that the issue of overcrowding was of such concern to the
| egislature that it was the only violation specifically naned
as a “serious” one in the statute itself:

. A serious violation shall include violation of

group size and staffing requirenments and any violation

involving a situation which imediately inperils the
health, safety or well-being of persons in the care of
the |licensee or registrant.

33 V.S. A 8§ 306 (b)(7)

The petitioner’s interpretation of this statute is that
group size is set off in the above sentence from ot her
vi ol ations which imediately inperil safety and as such shoul d
be read as not being included in that group. That reading
conpletely twists the plain neaning of that statute which
specifically includes a group size violation as a serious
of fense which also can inperil the health, safety or well-

being of a child in care. To read it any other way guts the

meani ng of the word “serious” and is contrary to the
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interpretati on made by the agency charged with the statute’s
i npl enentation in its duly promnul gated rules.

The petitioner has know ngly violated one of the nost
inportant rules this programhas for protecting children —
al l ow ng access and inspection of the day care prem ses. The
sumary suspension of her registration has no doubt inpacted
greatly on the petitioner’s business®. However, as the
Connecticut Court of Appeals said in a simlar case, “The
plaintiff’s right to pursue her chosen enploynent [day care]
is not wiwthout limts, but is subject to the state’s exercise
of its police power to protect the health and wel fare of the

public.” EIf v. Departnent of Public Health 66 Conn. App. 410

(2001), 784 A.2d 979 citing State v. Vachon 140 Conn. 478, 101

A2d. 509(1953). The petitioner’s continued unwllingness to
follow the inspection regul ation has gi ven SRS anpl e ground
for closing down her operation pending a full hearing on the
issues. In this case SRS reasonably concl uded that her need
to continue to earn a living is far outwei ghed by the real
concerns for the safety of children in her care. The decision
of SRS suspending the license should be affirned as consi stent

with the statute and regul ati ons and as an appropriate

5> The petitioner is allowed to serve two famlies without a day care
registration certificate.
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exercise of its discretion to choose the action it w shes to
take in response to a proven violation. See Fair Hearing No.

12,804, Huntington v. SRS 139 Vt. 416 (1981).
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