STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing Nos. 18, 865

)
) & 18,911
Appeal of )

| NTRCDUCTI ON

These are two consol i dat ed appeal s brought by the
petitioner which arise out of the sane facts. The petitioner
appeal s a determ nation by the Departnent of Prevention,

Assi stance, Transition, and Health Access (PATH) finding that
the petitioner has been overpaid in both the Food Stanp and

Reach Up Fi nanci al Assistance (RUFA) prograns.

FI NDI NGS OF FACT

1. The petitioner and her child received Food Stanps
and Reach Up benefits fromthe State of Vernont during the
nmont hs of Novenber and Decenber 1999 and January and February
2000. The petitioner noved back to New Hanpshire in February
of 2000 and her benefits closed thereafter.

2. During the four nonths at issue, the petitioner
received child support paynments through the State of New
Hanpshire which she did not report to Vernont. The petitioner
says she knew she shoul d not have gotten both paynents but did

not report the paynents because the State of Vernont owed her
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money. Although it appears that this mght be a wllful
wi t hhol di ng, PATH, for reasons relating to file access, is
treating the failure to report as client error.

3. PATH has supplied the petitioner and the Board with
consi der abl e docunentati on showing that it received
i nformation from New Hanpshire that she received $410 in
support in both Novenber and Decenber 1999, $512.50 in January
of 2000 and $102.50 in February of 2000. PATH has al so
provi ded information to the petitioner and the Board show ng
her what benefits were actually paid to her during those
nmont hs and what benefits should have been paid based upon the
extra child support she received. Based on those docunents
and the testinony at hearing, it is found that the petitioner
was overpaid a total of $276 in Food Stanps during those
nonths and a total of $1,212.50 in RUFA paynents.

4. PATH di scovered on June 18, 2003, based on a referral
fromthe fraud unit, that the petitioner nmay have received
unreported child support in late 1999 and early 2000. After
an investigation that was undertaken in July, PATH mailed the
petitioner a notice on Cctober 20, 2003 inform ng her that she
had been overpaid Food Stanps in the anount of $276 “because
she did not give . . . correct, conplete or tinely information

by m stake.” She was asked to make a witten agreenent to
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repay the debt but was not told that she could ask for a
conprom se or waiver of the amobunt owed. Wen PATH heard
nothing fromthe petitioner, she was sent a detailed letter on
March 28, 2004 making a second cl aimand advi sing her of
efforts PATH was planning to make to recoup the noney fromthe
Treasury O fset Program unl ess an agreenent to pay was
obt ai ned.

5. On Decenber 19, 2003, the petitioner was notified
t hat she had been overpaid in the “ANFC’ programas well for
the last two nonths of 1999 and first two of 2000. She was
asked to repay those anobunts by mail or in person to the
District Ofice.

6. The petitioner appeal ed those overpaynents raising a
“statute of limtations” claimbecause the overpaynent

occurred several years ago.

ORDER

The decision of PATHis reversed with regard to the
establ i shment of an overpaynent in the ANFC ( RUFA) program and
reversed and remanded with regard to the overpaynent in the
Food Stanmp program for further proceedings consistent with

t hi s opi nion.
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REASONS

PATH has adopted regulations in its Reach UP ( ANFC)
program which require it to recoup overpaid benefits when the
overpaynent is due to client error. WA M 2234.2. However
the regul ati on does place a “statute of limtations” on
recovery of overpaynents as foll ows:

No recoupnent shall be attenpted if the overpaynent took

pl ace nore than twelve nonths prior to the date of

di scovery unl ess the overpaynent was caused by the

recipient’s willful w thhol ding of information which

af fected the anobunt of paynent. |In such cases,

recoupnent of overpaynents which took place within a

t hree-year period prior to the date of discovery can be

at t enpt ed.

M2234. 2.

The overpaynent in this case occurred in |ate 1999 and
early 2000. The discovery of the overpaynent was made
sonetime after June 18, 2003 when PATH first got a tip from
the fraud bureau that it should investigate the petitioner’s
i ncone for those dates. PATH agreed in its first notices to
the petitioner that her failure to report the child support
income was a “m stake”. Gven that finding, PATH s own
regul ation would prohibit if fromattenpting recoupnent of any
over paynent which occurred nore than a year before the

di scovery. It would be restricted to recovering overpaynents

that occurred only after June of 2002. Even if the petitioner
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had “willfully” withheld information about her child support
i ncome from PATH, its own regul ati ons woul d not have all owed
establ i shment of an overpaynent on these dates unless it was
di scovered by February of 2003. 1In either case, PATH cannot
attenpt to establish a claimagainst the petitioner for the
dates at issue and its decision nust be reversed as
inconsistent with its own regul ati ons.

The Food Stanp program does not contain the sanme statute
of limtations. It provides that unintentional household
error clains be established for overpaynents within 180 days

of the date the claimwas discovered. F.S.M 273.18(d). 1In

this case, the possibility of a claimwas brought to PATH s
attention on June 18, 2003. The regulations define “date of

di scovery” as the date on which the “staff determnes there is
foundation for a claimand the departnent considers it is nore
i kely than not that an overpaynent has occurred.” F.S M
273.18(d). It does not appear that PATH determ ned there was
actually a claimuntil sone tine after that date, in July of
2003. The claimwas nmailed to the petitioner on Decenber 19,
2004, within the 180 day wi ndow set by the regul ation.

Al t hough the claimwas tinely nade, the notice failed to tel
the petitioner that she had a right to ask for a reduction or

wai ver of the claimbased on inability to repay. F.S M
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273.18(e)(3)(M and (e)(7). Therefore, the matter is renmanded
so that the petitioner may nake a request for a waiver on
conprom se before a claimcan finally be established.
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