STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 18,821

)
)
Appeal of g

| NTRCDUCTI ON

The petitioner appeals the decision by the Departnent of
Prevention, Assistance, Transition, and Health Access (PATH)
denying his application for Home and Comunity Based Services
under the Medicaid Waiver program The issue is whether the
petitioner provided sufficient verification as to whether he
was nmaking a good faith effort to sell real property he owns
in Staten Island, New York for fair market value. 1In lieu of
an oral hearing the parties submtted the case to the Board on

the basis of witten evidence and | egal argunent.

FI NDI NGS OF FACT

The followi ng allegations are taken directly fromthe
petitioner's Menorandum of Law and do not appear to be in
di sput e.

[Petitioner] is a 96 year old man whose primary
residence was until recently a historically significant
house | ocated at [address]. The house's historical
import stenms both fromits age of 280 years and fromthe
fact that it was at one tine the residence of |andscape
architect Frederick Law A nsted. It has been designated
as a Historic Landmark since 1967.
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In 2000, [petitioner] began what he hoped woul d be a
tenporary conval escent stay in Vernont with his
[ daughter]. At the sanme tine, he began to formalize
plans to sell the house to New York City, based on
conversations with the Parks and Recreation Departnent of
the Gty of New York ("Parks Dept.") which had been on-
goi ng since 1983. After further discussions in August
1999, and with [petitioner's] commtnent to sell the
property, New York City, in April of 2001, began the
somewhat | abyrint hine process of adm nistrative review
and public hearings that nust be undertaken to approve
the Gty's real estate purchases. This is not a typical
pur chase and sal e process for a residential property
since it is a sale to a nmunicipality. However, the
muni ci pal purchase process is underway and New YorKk
City's Departnment of Recreation and Parks renains
commtted to purchasing the property. Conpletion of the
process is expected this year. During the pendency of
the sale to the Cty, and until Septenber of 2003
[ petitioner] considered [house] to be his pernanent
resi dence and hoped to return there if he was physically
abl e.

Two years after the above sal e process began, on
March 24, 2003, [petitioner] submtted an application to
PATH for Medicaid Long-Term Care Wai ver benefits (the
"Application”). The Hone and Community Based Wi ver
Program al |l ows an applicant to receive long-termcare
services in their own home. MO00. PATH requested
i nformati on concerning the status of the sale of the
[ house] to New York City. Specifically in |ate Septenber
of 2003, [nane] of PATH sent a docunent styled
"Verification Rem nder (PATH 202V2)" notifying
[petitioner] that his application would be denied if he
did not provide her with the follow ng information by
Sept enber 30, 2003:

A purchase and sal e agreenent fromthe Staten I|sl and
parks and Rec. Ofice or an agreenent of sale froma
real estate agent showing that it is up for sale for
fair market value. The Staten |Island Agreenent nust
show the fair market value as well to retain the
property as an excluded resource.
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On or about Cctober 14, 2003, PATH denied [petitioner's]
application, stating "you have failed to provide
information we need.” Notice of Decision 10/14/2003.
VWil e the Notice of Decision did not specifically
reference what information was | acking, presumably it is
the itens identified by [nane].

[ Petitioner] now appeals that denial of benefits on
the grounds that he tinely supplied all necessary
information required by M34(1)(d) and M232.13 to
establish that the [house] was not a countabl e asset, and
that it was an excluded resource because it is subject to
a sale for fair nmarket value. There is no regul atory
authority requiring a sale contract. [Petitioner]
provi ded PATH wi th docunents evidencing a sale for fair
mar ket value. Such denial was erroneous under the
application regulation, since [petitioner's] honestead is
an excl uded resource under M34(1)(d).

Based on the above, and on the docunents submtted as
part thereof, the follow ng findings of fact are nade.

1. As of the date of his application for Medicaid Wiver
benefits, March 24, 2003, the petitioner was a Vernont
resident. Hi s principal and exclusive place of residence
si nce 2000 has been Vergennes, Vernont.

2. To date, there has been no contract or other legally
bi nding commtnent fromthe Cty of New York or any other
person or entity to buy the petitioner's property in Staten
| sl and at any price, much |less for fair market val ue.

3. There has been no show ng that the purported

apprai sed val ue of the property in 1999 reflected its fair
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mar ket val ue as of March 2003, when the petitioner applied for
Medi cai d Wai ver benefits in Vernont.

4. The petitioner has not subnmtted any docunmentation or
ot her credible evidence that since March 2003 he has nade any
other effort to sell the property at any price, nuch | ess than

for fair market val ue.

ORDER

The Departnent's decision is affirned.

REASONS

| nasnmuch as the petitioner has not resided at the Staten
| sl and property since 2000 and since at |east March 2003 he
has clainmed to be a Vernont resident, the Staten Isl and
property cannot be considered the petitioner's "home" within
t he nmeani ng of Medicaid Manual 8 M232.11. Thus, the issue in
the case is whether the property in question is excludable
from count abl e resources under § M232.13, which provides as
fol |l ows:

The departnent excludes real property from countable

resources as long as owners verify that they are nmaking

reasonable efforts to sell it. Reasonable efforts to

sell property neans taking all necessary steps to sell it

for fair market value in the geographic area covered by

the nedia serving the area in which property is |ocated,

unl ess owners are prevented by circunstances beyond their
control fromtaking these steps.
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The steps considered necessary to sell the property
depend on the nethod of sale. Owners nay choose to |ist
the real property with a real estate agent or undertake
to sell it thenselves. |[If owners choose to sell it

wi t hout an agent, they nust take all of the follow ng
necessary steps:

e advertise it in at |east one of the appropriate
| ocal nedia continuously;

e place a "For Sale" sign on the property
conti nuously, unless prohibited by zoning
regul ati ons;

e conduct open houses or otherw se show t he
property to prospective buyers; and
attenpt any ot her appropriate nethods of sale.

| f any prospective buyer nmakes a reasonable offer for the

property, owners nust accept it or denonstrate why it was

not a reasonable offer. Any offer at |east two-thirds of
the nost recent estimate of the property's fair market

val ue i s considered a reasonable offer.

Fair market value neans a certified appraisal or an

anount equal to the price of the property on the open

market in the locality at the time of the transfer or
contract for sale, if earlier.

In this case, all the petitioner has shown to date is
that since 1983 he has been engaged in discussions with the
New York City Parks and Recreation Departnment over the
potential sale of the property in question. A selling price
has never been determ ned, and there is no indication that
either the petitioner or the City of New York is legally bound
to follow through wwth the sale on any ternms. At best, the
Cty has stated it wll use a 1999 appraisal of the property

"for the purposes of negotiating (the) sale". However, even
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after nore than twenty years there is no indication that such
negoti ati ons have even begun. Nothing in the record

i ndi cates, nmuch less verifies, that the City will actually

of fer the 1999 apprai sed value of the property, much less its
present fair market value, whatever that m ght Dbe.

In light of the above, it cannot be concluded that the
petitioner has cone close to the verification standards
articulated in the above regulation. It may well be |audable
that he is willing to place an historically significant
property in the public domain. However, nothing in the
regul ations renotely suggests that Medicaid, a governnent-
funded poverty-based nedi cal assistance program must sanction
or support the negotiation of such an action by excluding such
property from consideration as a financial resource of an
ot herw se eligible applicant.

When, as here, an applicant for Medicaid has a potenti al
resource in excess of a half mllion dollars, it is reasonable
for, if not incunbent upon, the Department to carefully
scrutinize the circunstances under which the applicant clains
such a resource to be exenpt. Under the regul ation (and
certainly in keeping with the intent of the program, the
burden of proof in the matter is squarely upon the petitioner

to verify that he has nmet the requirenents for exclusion. As
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not ed above, the petitioner has clearly failed to neet that
burden. Inasmuch as the Departnent's decision in this matter
is consistent with its regulations the Board is bound by | aw
to affirm 3 V.S.A 8 3091(d), Fair Hearing Rule No. 17.
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