STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 18,757
g

)

Appeal of )

| NTRODUCTI ON

The petitioner appeals the decisions by the Departnent of
Soci al and Rehabilitation Services (SRS) revoking her
registration to operate a famly day care honme and denyi ng her
application for a license to operate an early chil dhood day
care program The issues are whether the petitioner failed to
conply with the Departnment's regul ati ons regardi ng al |l owabl e
nunbers of children and, if so, whether the Departnent acted
within its legal discretion in revoking her registration and

denying her |icense application.

FI NDI NGS OF FACT

1. The Departnent initially granted the petitioner a
registration certificate to operate a famly day care in her
home in January 2002. The limt on such a registration is siXx
children at any time, with an additional four school -age
children for four hours a day. (See infra.) |In April 2002

the petitioner applied for a license to operate an early
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chi | dhood program which would all ow her additional nunbers of
chi |l dren dependi ng on how rmany caregi vers were present.

2. In June 2002, while it was considering the
petitioner's application for an early chil dhood program
Iicense, the Departnent granted the petitioner a variance on
her famly day care hone registration allowing her up to ten
children full time provided another caregiver was present in
her home whenever there were nore than six children in her
care.

3. By its express terns, the variance to the
petitioner's registration was to expire January 1, 2003.

4. During the period her variance was in effect the
Department determ ned that the petitioner was over allowable
nunbers (of her variance) on three separate occasions. The
second and third instances, which occurred in Cctober and
Decenber 2002, resulted in the petitioner acknow edgi ng the
violations and notifying the parents of themin accordance
with the Departnent's regul ati ons.

5. In late Decenber 2002 the petitioner was still in the
process of furnishing information to the Departnent regarding
her application for an early childhood programlicense. On
Decenber 31, 2002 the petitioner spoke by phone with the

Departnment's chief of day care licensing. |In that
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conversation the licensing chief infornmed the petitioner that
t he variance on her day care hone registration, which was due
to expire the next day, would continue until the Iicensing
chief issued a witten decision based on his review of the
petitioner's request for an extension of that variance.

6. Follow ng that conversation the Departnent received
conplaints that the petitioner was over the nunbers all owed by
her wai ver on January 13 and 21, 2003. On an inspection visit
on February 10, 2003, which was pronpted by the conplaints in
January, the Departnent cited the petitioner for being over
nunbers that day.

7. In aletter dated February 28, 2003, the |icensing
chief informed the petitioner that the Departnent had deci ded
not to extend her variance due to the nunbers violations that
had been cited in October and Decenber 2002 and February 20083.

8. The petitioner pronptly requested a conmm ssioner's
review hearing to contest the denial of her request for the
extensi on of her waiver.

9. Wile that review was pendi ng, the Departnent
i nspected the petitioner's facility on April 24, 2003. The
i nspector found that the petitioner was over the nunbers
al | oned under her registration, but within the nunbers that

had been all owed under her waiver. However, the petitioner
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claimed that her waiver was still in effect because she had
appeal ed the decision not to extend it. Uncertain as to the
status of the petitioner's waiver, the inspector did not cite
the petitioner for being over nunbers on that occasion.

10. By letter dated April 30, 2003 the Departnent's
i censi ng supervisor informed the petitioner that her waiver
was not in effect during her appeal, and that she had not been
in conpliance with the allowabl e nunbers of children when the
Department had visited her facility on April 24, 2003. The
letter also warned the petitioner: "failure to conply in the
future may conpel this office to review your file for possible
regul atory action."

11. The comm ssioner's review hearing regarding the
Departnment’'s denial of the petitioner's request for waiver
extensi on was held on May 20, 2003. At that tinme the
petitioner alleged, inter alia, that she had received "m xed
nmessages” fromthe Departnent regardi ng all owabl e nunbers and
that she was being unfairly "targeted” by the Departnent's
i censors.

12. On June 6, 2003, at an unannounced inspection of the
petitioner's facility, the Departnment's investigator found
that the petitioner was caring for eight preschool children,

two over the registration limt. The petitioner told the
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i nvestigator that despite the letter she had received on Apri
30, 2003, and the information orally given to her at the
conmmi ssioner's review hearing on May 20, 2003, the
Departnent's Operations Manager had told her in a phone
conversation "in early March" that she could continue to
operate under the terns of her variance.

13. By letter dated June 18, 2003 the Commi ssioner of SRS
informed the petitioner that her request for extension of her
famly day care honme registration variance was deni ed and that
her application to becone a licensed early chil dhood program
provi der was al so denied. It does not appear that the nunbers
violation cited on June 6, 2003 factored into these decisions.
No action was taken on the petitioner's famly day care hone
registration at that tine.

14. Sonetinme in the summer of 2003 the petitioner
reapplied for a license to operate an early chil dhood program
15. In Septenber 2003 the Departnent determ ned that a

prohi bited person was present in the petitioner's facility.
In a letter dated Cctober 15, 2003, the Departnent notified
the petitioner that it intended to revoke her famly day care
regi stration effective Novenber 14, 2003 and to deny any
pendi ng application for licensure. The notice cited five

i nstances of being "over allowable nunbers", OCctober and
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Decenber 2002 and February, April, and June 2003. It also
cited the "presence of a prohibited person” in Septenber 2003.

16. The petitioner appeal ed this decision on Novenber 14,
2003. Follow ng a comm ssioner's review hearing on January 9,
2004, the Departnent inforned the petitioner, by letter dated
January 27, 2004, that it would not pursue the allegations
regardi ng a prohibited person as a basis to revoke the
petitioner's registration and deny her application for
i censure. However, based on the nunbers violations cited in
t he Cctober 15, 2003 notice, the Departnent notified the
petitioner that it was uphol ding the decisions to revoke her
regi stration and deny her license application.

17. At the fair hearing in this nmatter, held on March 3
and April 12, 2004, the petitioner did not dispute the nunbers
of children found by the Departnent to have been present at
her day care on any of the days in question. However, the
petitioner attributed all the violations either to extenuating
circunstances of children being left at her day care
unexpectedly or her m sunderstanding as to the status of her
vari ance.

18. For the reasons set forth below, it is not necessary
to determ ne the circunstances surrounding or the petitioner's

under st andi ng of the nunbers requirenent for any day an
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i nspection occurred other than June 6, 2003.' In this

i nstance, the petitioner's testinony that she believed she was
in conpliance on June 6, 2003 based on her variance is
entirely incredible. As noted above, she had been told

unequi vocally in a letter fromthe Departnent's |icensing
chief and orally at a commi ssioner's review hearing that her
variance was not in effect. Both of these notices occurred
wel |l after the conversation the petitioner clains she had with
the Departnent’'s Operations Manager, in which she alleges that
she was told her variance would continue pendi ng the out cone
of her appeal. There is no credible basis to believe that on
June 6, 2003, the petitioner could have been under any

| egiti mate m sapprehension as to the nunbers of children that
were allowable in her day care. The only reasonable

conclusion fromthe evidence is that the petitioner was

LIf it were, several things would weigh heavily against the petitioner's
overall credibility. In response to a question by the hearing officer
the petitioner testified that despite the appearance of an incredible

coi nci dence, she was over nunbers only on the days the Departnent's

i nspectors chose to visit. This testinmony was directly contradicted by a
former enpl oyee of the petitioner who testified that when she worked at
the petitioner's facility in Wnter and Spring of 2003 the petitioner was
frequently over nunbers, and that the petitioner instructed her to falsify
children's attendance records to conceal this fact from Departnent

i nvestigators. Although the petitioner clains she was not given
sufficient opportunity at the hearing to examne this witness, and clains
that this former enployee is |ying because she was di sgruntled over her
rate of pay, this enployee testified only under subpoena, and she struck
the hearing officer as a highly credi ble w tness.
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knowi ngly and deliberately flouting the regulations in this
regard on that date.?

ORDER

The Departnent's decisions are affirned.

REASONS

The Comm ssi oner of the Departnment of Social and
Rehabilitation Services has the authority to adopt rules and
regul ati ons governing the day care registration program
i ncludi ng standards to be nmet and conditions for revocation.
33 V.S.A 8 306(b)(1). Those rules and regul ations are
required by statute to be "designed to insure that children in

famly day care homes are provided with whol esonme grow h
and educati onal experiences, are not subjected to neglect,
m streatnment or imoral surroundings.” 33 V.S. A § 3502(d).
Such rul es and regul ati ons have been adopted and are found in
the Departnent's Regul ations for Fam |y Day Care Hones.
Furthernore, the Comm ssioner has the specific authority to
revoke registrations "for cause after hearing". 33 V.S.A 8§

306(b) (3).

2 |n addition to her own testinony at the hearing, the petitioner

i ntroduced several witten statements and offers of proof regarding
potential testinony fromother witnesses. To the extent that any of these
statements are relevant to the events of June 6, 2003, the hearing officer
has considered themin the |light nost favorable to the petitioner.
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The regul atory definitions specifically list "group size"
as a "serious violation" of the regulations. More
specifically the regul ations include the foll ow ng:

SECTION || — PROGRAM

NUVMBERS OF CHI LDREN PERM TTED | N REG STERED FAM LY DAY
CARE HOVES

THE FOLLOW NG LIM TS APPLY I N REG STERED FAM LY DAY CARE
HOVES

During the School Year

Six children any age including up to two children under
the age of two per caregiver.

Four school age children not to exceed four hours per
chi |l d.

The Board has consistently held that if it is found that
an individual has violated the above regul ation, the
Comm ssioner has the authority to determ ne what action to
take and the "cause" needed to revoke a day care registration
certificate if he deens it an appropriate renedy. See also, 3

V.S. A 8§ 8814, Huntington v. SRS, 139 Vt. 416 (1981). The

Board will only overturn such a decision if the Comm ssioner
has acted arbitrarily, capriciously or has otherw se abused
his discretion.

In this case the evidence shows that as of May 20, 2003,
when it held a comm ssioner's review hearing on the nunbers

viol ations that had occurred up to that tine, SRS deened these
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violations to be sufficient only to deny her request for
continuation of the variance on her registration and to deny
her application to operate a |icensed day care facility.
However, SRS did not at that time deemthese violations
serious enough to revoke her registration.

On June 6, 2003, after it had held the conm ssioner's
revi ew hearing, SRS again found the petitioner to be in
viol ation of the nunbers limt. However, SRS took no action
to revoke her registration until Cctober 15, 2003, and only
after it had also determined that a prohibited person was in
the facility in Septenber 2003. Mbdreover, as noted above,
followi ng a second comm ssi oner review hearing in January 2004
SRS dr opped the prohibited person charge as a basis of its
decision to revoke the petitioner's registration. Inits
notice of that decision, which is the decision under review in
this fair hearing, the only violation cited that was not
consi dered at the comm ssioner review hearing in May 2003 was
t he over nunbers violation on June 6, 2003. Thus, the issue
at this time is whether the June 6, 2003 nunbers violation was
a "straw that broke the camel's back" sufficient to concl ude
that the Departnent fairly exercised its discretion in this

matter.
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As noted in the above findings, regardl ess of what her
under st andi ng of what the applicable regulati ons may have been
before then, the clear weight of the evidence is that the
petitioner was fully aware of the six-child Iimtation when
her facility was inspected on June 6, 2003. By deliberately
and defiantly being over nunbers on that date the petitioner
virtually invited the Departnent to take adverse action. In
light of this, the only viable argunent that the petitioner
can make at this tinme is that the Departnment's inaction over
this violation between June 6 and COctober 15, 2003 renders its
eventual decision to revoke her registration on this basis an
abuse of discretion.

Al t hough there is sonme appeal to such an argunment, it
must fail in Iight of the purposes of the underlying statute
and regul ati ons governing day care facilities. That purpose
is the protection of children. (See supra.) It would be
contrary to those purposes if the Departnent were to be, in
effect, penalized for its failure to vigorously and tinely
t ake ot herw se-appropriate regulatory action. 1In this case,
based on the above findings, it cannot be concluded that the
Depart ment ever condoned, or shoul d have condoned, the
petitioner's knowing and willful violation of the nunbers

limt on June 6, 2003. Its failure to take nore tinely action
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on this violation may be inexplicable, but it does not
necessarily render legally invalid the action that it
eventual ly did take.

As for the Departnent's denial of the petitioner's
application for a license to operate an early chil dhood
program the regulations for those facilities also include a
provi sion defining a violation of "group size" as a "serious
violation". Inasmuch as it has been found that the petitioner
willfully and knowingly violated the limts on her
registration certificate, it nust certainly be concluded that
the Departnent was within its discretion in also denying the
petitioner's application to license her facility as an early
chi | dhood program

HHH



