STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 18,715
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals a decision by the Departnent for
Chil dren and Fam |lies, Econom c Services Division, (DCF)
establ i shing an over paynent cl aimand recoupi ng benefits in
the Food Stanp program The issue is whether DCF is barred by
a three-year collection rule fromestablishing the overpaynent

at this tine.

FI NDI NGS OF FACT

The parties have agreed to the follow ng facts:

1. During the period between June 1, 1999 and Cctober
31, 1999, the petitioner and her husband recei ved benefits
from PATH (predecessor to DCF) under the Food Stanp and Reach
Up prograns. They received these benefits on a continuing
basis over this tine period.

2. Fol | owi ng an August 1999 recertification, PATH sent
an incone verification formto the husband s enployer. On
Septenber 7, 1999, the enployer’s bookkeeper conpleted the

form PATH received the conpleted fromon Septenber 13, 1999.
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The form showed that the husband had been working full tinme
and earni ng wages since April 30, 1999.

3. On Septenber 16, 1999, this matter was referred to
PATH s Fraud Unit for investigation. On Decenber 13, 2000,
the Fraud Unit referred the case to the County State’s
Attorney. The materials were returned to the Fraud Unit on
Sept enber 29, 2003, with a handwitten note fromthe State’'s
Attorney’'s office declining prosecution.

4. On Cctober 7, 2003, PATH sent petitioners a “Food
Stanp CaimNotice.” The notice inforned the petitioner,
inter alia, that “[w e have found that your househol d received
$1, 739 nore Food Stanp benefits than you should have for the
period 6/1/99 to 10/ 31/99 because: you did not give us
correct, conplete or tinely information by accident.”

5. The October 7, 2003, PATH notice also inforned the
petitioner that “[a]n amunt will be deducted from your Food
Stanp benefits each nonth to repay this overpaynent.

6. Prior to COctober 2003, the petitioners received from
PATH no notice of the overpaynent or of the decision to recoup
it.

7. On Cctober 15, 2003, the petitioner requested a fair
hearing to oppose the proposed recoupnent from her ongoi ng

Food Stanp benefits. The petitioner’s household was receiving
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Food Stanps under a current grant in October 2003, and the
househol d continues to receive Food Stanps at this time.?!

8. Recoupnent action agai nst the petitioner’s househol d
under the Food Stanp program has been stayed pendi ng

resolution of this appeal.

ORDER

The petitioners’ notion to vacate the Food Stanp claim

as barred by tinme restrictions is denied.

REASONS
The petitioners have noved to vacate DCF s Food Stanp
over paynment collection action alleging that it is out of tine.
DCF opposes this notion saying that it has followed its
regul ations and that the claimis tinely. The regul ations
regardi ng the establishnment of clainms are specific and contain
specific deadlines. The pertinent parts are set forth bel ow

Claimreferrals shall be managed using the follow ng
processi ng standards:

e For clains involving a potential intentional program
violation, a referral for fraud investigation should
be made within 60 days of the date of discovery

! The parties did not subnmit their stipulation in this case until Novenber
3, 2004.
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Clainms involving a referral for prosecution or to an
ADH [adm ni strative disqualification hearing] should
be established, if appropriate, within 30 days of the
date of resolution of the referral for prosecution or
ADH.

Cl ai ms under investigation by the fraud unit or
referred to the state’s attorney for prosecution shal

not be pursued while the investigation or prosecution
i s pending

The date of discovery of a claimis the date that
district or clainms unit staff determnes there is a
foundation for a claimand the departnment considers it
is nmore likely than not that an overpaynent has
occurr ed.

F.S.M 273.18(d)

In this case, DCF (fornerly PATH) discovered that there
was a foundation for a claimon Septenber 13, 1999 when it
received the information on the husband s earnings fromthe
bookkeeper. Three days later, well within the thirty-day
period set forth in the regulations, the matter was referred
to the fraud unit. The fraud unit referred the matter to the
state’s attorney for prosecution and while the matter was
pendi ng there, DCF made no attenpt to establish or recover the
claimas it is directed to do by the above regul ati ons. Wen
the matter was returned to DCF on Septenber 23, 2003 with a

resolution (determ nation not to prosecute), DCF sent the

establishment of claimletter eight days |later, again well
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within the thirty days set forth in its regulation. It nust
be concluded that DCF foll owed the above regulation with
regard to establishing the food stanp overpaynent claim
agai nst the petitioners.

The petitioners’ request to vacate the overpaynent claim
rests upon a provision in the Food Stanp regul ati ons which
says that “[a] claimdelinquent for three years or nore nust
be termnated and witten off unless it is a claimto be
pursued through Treasury’s O fset Program” F.S.M 8§
273.18(e)(8) (D). The petitioners argue that the notification
sent to themon October 7, 2003, is nore than three years
since DCF (then PATH) discovered the claim A “delinquent
claimi is defined in the regulations as foll ows:

A claimshall be considered delinquent if one of the
foll owing conditions is net.

e The claimhas not been paid by the due date, and a
satisfactory paynent arrangenent has not been made.
The date of delinquency is the due date on the
initial witten notification or demand letter. The
claimw |l remain delinquent until paynent is
received in full, a satisfactory paynent agreenent
IS negotiated, or allotnent reduction is invoked.

e A paynent arrangenent has been established, and a
schedul ed paynent has not been nmade by the due date.
The date of delinquency is the due date of the
m ssed install nent paynment. The claimw !l remain
del i nquent until paynment is received in full,
al l ot ment reduction is invoked, or the departnent
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decides to either resunme or renegotiate the
repaynent schedul e.

A claimw Il not be considered delinquent, however, if
anot her claimfor the sanme household is currently being
paid through an install ment agreenent or all otnent
reduction and the departnment expects to begin collection
on the claimonce the prior claimis settl ed.

A claimis not subject to the requirenments for delinquent

debts if the delinquency status cannot be detern ned

because collection is coordinated through the court
system
F.S.M 273.18(e)(5)

For purposes of this claim the “date of delinquency”
woul d be the due date on the initial demand letter
establishing the claim The initial demand |etter
establishing the claimwas not sent out until October 7,
2003.2 Therefore, any delinquency which night occur wth
regard to this demand | etter would not be three years overdue

until at |east October 7, 2006. The petitioner confuses the

date of discovery of a possible claim which was Septenber 13,

1999, with the date of actual establishment of the claim

whi ch, under the above regulations, had to wait until the
fraud unit and state’s attorney’s office had consi dered

crimnal prosecution of the claim The letter sent on October

2 Because the petitioners are currently receiving Food Stanps, they were
told that repayment woul d begin through recoupment fromtheir current Food
Stanp benefits. No “due date” was contained on the denmand |etter but
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7, 2003 is not one collecting an al ready del i nquent claim but
is rather one which seeks to establish the initial claim

DCF is not barred by the three-year rule fromattenpting to
establish its initial claimof overpaynent. As DCF has acted
in accord with its regulations, its action seeking to
establish the overpaynent nust be upheld. 3 V.S A 8§ 3091(d),

Fair Hearing Rule 17.

presunmably, a delinquency woul d exi st as soon as they stop receiving Food
St anps and recoupnent cannot occur in any nonth.



