STATE OF VERMONT
HUMAN SERVI CES BOARD
In re Fair Hearing No. 18, 662

)
)
Appeal of g

| NTRCDUCTI ON

The petitioner appeals a decision of the Departnent of
Soci al and Rehabilitation Services (SRS) suspendi ng and
revoking her famly day care hone registration certificate.
The issue is whether the petitioner violated the rules on
supervi sion and safety of children and whet her SRS abused its
di scretion in determning to suspend and revoke the

petitioner's registration based on these violations.

FI NDI NGS OF FACT

1. Prior to the events described bel ow the petitioner
had been a regi stered day care provider since Novenber 2001.

2. I n February 2002, the Departnent received a
conpl aint that prohibited persons were present at the
petitioner's honme. Follow ng an investigation the Departnent
notified the petitioner that one of her enployees, C. S., was
in the Departnment's child abuse registry as having conmtted
child abuse. 1In a notice dated March 12, 2002, the Depart nent

infornmed the petitioner that CS. could not be present in her
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hone. !

The petitioner signed a statenent at that tine
certifying that she understood the violation and that she
woul d conply with the Departnent’'s directive.

3. In October 2002, during a routine inspection of the
petitioner's facility, SRS noted uncovered electrical outlets
and exposed cords. The petitioner signed a statenent
acknow edgi ng these viol ations and agreeing to correct them

4. In a followup inspection in Novenber 2002, SRS found
the electrical outlets and cords still unprotected and noted
that the petitioner did not properly supervise children on a
wal k outside the facility. The petitioner again signed an
acknow edgenent of and agreenent to correct these violations.

5. I n Decenber 2002 the Departmnent received a conpl ai nt
that the petitioner's facility was over nunbers for children
in the petitioner's care. An investigation did not reveal a
vi ol ation, but the investigator discussed the allegation with
the petitioner and the petitioner signed an agreenent to abide
by the regulatory nunbers of children. A follow up inspection

in January 2003 indicated no violations at the petitioner's

facility.

L Another adult with a criminal record was al so prohibited from being in
the petitioner's facility.
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6. In June 2003, followi ng a conplaint, an SRS
i nspection of the petitioner's facility found that she was in
violation of the all owabl e nunbers of children. Again, the
petitioner, followng a discussion with the investigator,
agreed to conply with the regul ati ons.

7. On August 13, 2003, again followng a conplaint, an
i nspection reveal ed that the petitioner was over the all owabl e
nunber of children. After the petitioner expressed sone
confusi on regardi ng special "sumer options", she again signed
a statenment agreeing to conply.

8. The Departnent's chief of licensing credibly
testified at the hearing that on August 21, 2003, he had a
phone conversation with the petitioner regarding the status of
C.S. The petitioner told himthat the crimnal charges
against C. S. had been dropped. The licensor told the
petitioner that CS. was still in the SRS child abuse registry
and that unless and until she requested and was granted an
expungenent, she was still prohibited frombeing in the
petitioner's day care. The petitioner gave no indication at
the time that she was confused about C. S.'s status.

9. The SRS investigator returned to the petitioner's
home on August 25, 2003 to conduct a follow up inspection.

When she arrived she saw through the window that C.S. was in
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the facility and abruptly left the room when the door bel

rang. Once inside, the investigator asked the petitioner if
C.S. was present. \When the petitioner denied she was, the

i nvestigator asked to search the facility, and the petitioner
agreed. The investigator found C.S. hiding in a bathroom

adj oining a bedroom where children were nappi ng. The
petitioner then told the investigator that C. S. was providing
care for the children because a regul ar enpl oyee had gone hone
sick, and she had too many children in the facility to care
for by herself.

10. On August 28 or 29, 2003 the Departnent's |icensing
chief personally delivered a notice to the petitioner
suspendi ng and term nating her day care registration effective
i mredi ately.

11. At a comm ssioner's review hearing on Novenber 11,
2003 the petitioner alleged, for the first tinme, that her
husband had been present in the facility on August 25 and was
sl eeping downstairs. The petitioner alleged that she had
m sunderstood that C. S. could not visit her facility if there
was anot her adult present.

12. At the hearing in this matter, held on Decenber 4,
2003, the petitioner alleged that C.S. was in her facility on

August 25 to do her laundry after returning froma trip, and
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that the petitioner had asked her to cone over so she could
"fire" her. The petitioner testified that when the
investigator first canme into her hone that day she had
"forgotten" that C.S. was there. She testified that she al so
"forgot" to tell the investigator that her husband was

sl eepi ng downstairs. The petitioner also testified that she
does not renenber her phone conversation with the |icensing
chief on August 21, 2003. The petitioner's testinony,

virtually inits entirety, was deemed highly incredible.

ORDER

The deci sion of the Departnent suspendi ng and revoki ng

the petitioner’s famly day care registration is affirned.

REASONS

The Comm ssi oner of the Departnment of Social and
Rehabilitation Services has the authority to adopt rules and
regul ati ons governing the day care regi stration program
i ncludi ng standards to be nmet and conditions for revocation of
the Day Care Honme Certificate. 33 V.S.A § 306(b)(1). Those
rules and regul ations are required by statute to be “desi gned
to insure that childrenin . . . famly day care hones are
provi ded wi th whol esone growt h and educati on experiences, and

are not subjected to neglect, m streatnent or imoral
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surroundings.” 33 V.S.A 8 3502(d). Such rules and
regul ati ons have been adopted and are found in the
“Regul ations for Fam |y Day Care Hones”, effective October 7,
1996. Furthernore, the Conmm ssioner has the specific
authority to revoke registrations “for cause after hearing”
and to suspend registrations "in situations which inmediately
inmperil the health, safety, or well-being" of children. 33
V.S. A 8 306(b)(3).

Besi des specific limtations on the allowabl e nunbers of
children for whom care can be provided the regul ati ons adopt ed
by the Conm ssioner include the follow ng:

SECTI ON | — ADM NSTRATI ON

4. The foll ow ng persons may not operate, reside at, be
enpl oyed at or be present at a Fam |y Day Care Hone:

c. adults or children who have had a report of abuse
or negl ect substantiated agai nst them under Chapters
49 and 69 of Title 33 Vernont Statutes Annotat ed.

SECTI ON VI — RELATI ONSHI P BETWEEN REG STRANT AND DI VI SI ON
OF LI CENSI NG AND REGULATI ON

8. The applicant or registrant shall not interfere wth,
i npede, deter, provide false information or cause
anot her to do any of the aforenentioned, or in any
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manner hinder the Departnent or its agent[s] in an
i nvestigation or inspection.

9. A violation of any section of the |law or regul ations
regarding a Fam |y Day Care Hone nay be cause for
the revocation of the Registration Certificate.

10. Wen there is reason to believe that the health,
safety or well-being of children in care is

imedi ately inperiled, the registration certificate
may be suspended.

In this case the evidence is clear that despite severa
war ni ngs fromthe Departnent and assurances fromthe
petitioner that she understood and would conply with the
regul ations, the petitioner was sinply unwilling or unable to
abide by the regulations regarding limts on the nunbers of
chil dren and keepi ng prohibited persons out of her day care.
Mor eover, the petitioner's continuing prevarication and
i ncredi ble denials clearly support the Departnent's
determ nation that she is untrustworthy to operate a famly
day care home within the regulations. See 3 V.S. A § 8814.
| nasnuch as the Departnent has clearly denonstrated that it
has acted within its discretion, its decisions suspending and
revoking the petitioner's day care registration nust be
upheld. 3 V.S. A 8§ 3091(d) and Hurman Services Board Rule 17.
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