STATE OF VERMONT
HUMAN SERVI CES BOARD
In re Fair Hearing No. 18,515

)
)
Appeal of g

| NTRCDUCTI ON

The petitioners (M. and Ms. H') request expungenent
fromthe Departnent of Social and Rehabilitation Services
(SRS) child abuse and negl ect registry of a substantiation
made in 1994 that they abused children who were residing in

their hone at the tine.

FI NDI NGS OF FACT

1. In January 1994, SRS received a report froma school
principal that two sisters, ages ten and twelve, were
di straught and fearful regarding things that were going on in
their hone. An SRS investigator and a town police officer
were sent that day to interviewthe girls at the school. The
interviews took place in the presence of the school nurse.

2. Although both the school nurse and the SRS
investigator at that tine testified at the hearing in this
matter as to the general scope of the 1994 interview, neither
had a specific recollection of the details of the girls’

al l egations. However, the police officer who conducted the
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interview of the girls with the SRS investigator offered
direct testinony of the interview based on her nenory, which
appeared to have been refreshed sonewhat prior to the hearing
by a review of, or being provided with information regarding,
the Departnent's records in the matter.

3. The police officer testified that during the
interviewin 1994 the girls, who resided at that tine with
their father in the petitioners' hone (see infra), were
fearful and conpl ai ned about receiving abusive discipline from
t he petitioners.

4. Based on the girls' allegations, SRS supervised them
and their father finding another place to live. It does not
appear that the girls had any contact with the petitioners
after the investigation.

5. Following its investigation SRS substantiated the
girls' allegations as child abuse by the petitioners and
placed its report of the investigation in its child abuse
registry. Although the petitioners deny being infornmed of

SRS's actions until recently!, the police officer who had

11t appears the petitioners are presently seeking approval through the
Department of PATH to be paid for providing "legally exenpt" child care
services to a recipient of RUFA benefits.
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conducted the investigation testified credibly that she hand
delivered a witten notice of SRS's actions to the petitioners
in June 1994.°2

6. There is no dispute in this matter that in January
1994 the girls and their father (a single parent) were |iving
with several other adults and children in the petitioners
home. The girls' father worked nights, and during that tine
the girls were in the care of the petitioners.

7. The girls are now ages twenty and twenty-two. They
currently reside in different towns in Florida. At the
hearing they testified separately by tel ephone. Bot h
appeared to have a good recollection of the events in question
and both sounded intelligent, assured, and credible. O her
t han accusing them of being "liars", and disputing sonme of the
details of their testinony, the petitioners offered no
expl anation of why the girls' prior allegations and present
testi mony shoul d not be believed.

8. The girls described the petitioners as harsh and

bi zarre disciplinarians. They testified that M. H would

2 The petitioners attach significance to the fact that the Departnent's
notice, dated June 30, 1994, does not have their correct house number in
t he address. However, the police officer testified credibly that the
petitioners were well known to her at the tine and that she, in fact,
delivered the letter to the petitioners at their actual address.
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frequently (several tinmes a week) rouse them and the other
children in the household in the mddle of the night with
"fire drills", often followed by "fam |y neetings". At these
times, M. H would require themto wite "essays" as

puni shment for mnor infractions |ike |eaving di shes unwashed.
The girls testified that they were sonetines required to
remai n awake for hours on school nights until they conpleted

t hese essays. Every norning they were then required to get up
early to conplete norning chores before going to school

9. Another witness, who also lived with the petitioners
at this tinme when he was a child, credibly corroborated the
girls' testinony regarding the nature and frequency of these
m ddl e- of -t he-ni ght incidents. Even a witness called by the
petitioners acknow edged the occurrence of these rituals
(al t hough she disputed their frequency).

10. Both girls testified about one incident in
particul ar detail, because it is the one that led themto
approach the staff at their school the next day in January
1994. As puni shnment for sone infraction, M. H nmade the
younger one stand outside barefoot in her nightgown on an
unheat ed porch for about an hour late on a cold night.

Al t hough no physical injury other than extrene prol onged

di sconfort was alleged, both girls recalled having been
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particularly frightened and upset by this incident. Neither
the petitioners nor any other witness disputed this particul ar
al | egati on.

11. The girls also testified that they were frequently
required to help the petitioners in their office cleaning
busi ness on school nights. They al so described ot her
incidents in which M. H either physically (e.g., hitting and
grabbing by the hair) or abusively (e.g., trying to make them
eat a dead animal) punished them They al so descri bed
incidents in which M. H nade derogatory conments regarding
raci al features of their appearance (both girls are Asian, and
were adopted by their father) and in which he engaged in
frighteningly rough horseplay with themin the pool. The
girls also testified that the petitioners threatened them not
to tell their father of their treatnent. The petitioners did
di spute these allegations.?

12. At the hearing Ms. H pointed out that the girls’

al l egati ons were agai nst her husband, not her. Wile this is
for the nost part true, there is no claimon her part or

i ndi cation that she was not equally responsible for the girls

3 No findings are made at this time regarding certain other testinony by
the girls regarding incidents that were not reported to or investigated by
SRS when they all egedly occurred.
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when their father was at work or that she was unaware or

di sapprovi ng of her husband's treatnent of the girls. To the
contrary, her posture at the hearing was to defend her
husband's character and attack the girls' veracity. By their
testi nony and deneanor at the hearing, neither of the
petitioners struck the hearing officer as credible

i ndi vi dual s.

ORDER

The petitioners' request to expunge the 1994 report of

child abuse fromthe Departnent's registry is denied.

REASONS
The Departnent of Social and Rehabilitation Services is
required by statute to investigate reports of child abuse and
to maintain a registry of all investigations unless the
reported facts are “unsubstantiated”. 33 V.S A 88 4914, 4915
and 4916.
The statute further provides:
A person may, at any time, apply to the human
services board for an order expunging fromthe
registry a record concerning himor her on the
grounds that it is not substantiated or not
ot herwi se expunged in accordance with this section.

The board shall hold a fair hearing under section
3091 of Title 3 on the application at which hearing
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t he burden shall be on the Conmi ssioner to establish
that the record shall not be expunged.

33 V.S. A 8§ 4916(h)
The statute at 33 V.S. A 8§ 4912 defines abuse and
neglect, in pertinent part, as follows:

(2) An "abused or neglected child" neans a child whose
physi cal health, psychol ogi cal growth and
devel opnent or welfare is harned or is at
substantial risk of harmby the acts or om ssions of
his or her parent or other person responsible for
the child s welfare

(3) "Harnmt to a child' s health or welfare can occur when
the parent or other person responsible for his
wel f ar e:

(A Inflicts, or allows to be inflicted, upon the
child, physical or nental injury .

(4) "R sk of harm neans a significant danger that a
child will suffer serious harm ot her than by
acci dental means, which harmwould be likely to
cause physical injury, neglect, enotional
mal treat mrent or sexual abuse.

(7) "Enotional maltreatnment” nmeans a pattern of
mal i ci ous behavi or which results in inpaired
psychol ogi cal grow h and devel opnent.

The Departnent has presented credi ble and convi nci ng

evidence in this matter that in 1994 the petitioners commtted

actual and threatened physical and enotional harmto two girls

in their care through the use of above-described cruel,
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bi zarre, and di sproportional punishnments and physical and
verbal interactions. For these reasons the petitioners
request to expunge this report of child abuse fromthe
Departnent's registry is denied.
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