STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 18,457

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals the decision by the Departnent of
Aging and Disabilities (DAD) denying parts of his request for
vari ances of the maxi mum of hours of personal care services he
recei ves under the Medicaid Waiver program The issue is
whet her the Departnment's decision is consistent with the

petitioner's needs based on his medical condition.?

FI NDI NGS OF FACT

1. The petitioner has been a recipient of Medicaid
Wai ver services in his honme for several years. H s primary
di agnoses are cerebral pal sy, peripheral vascul ar disease,
di abetes nellitus, and arthropathy. He has limted use of his
hands. There is no issue in this matter that the petitioner's
condition has not inproved over the past several years.

2. The Medicaid Waiver programis adm nistered by DAD

whi ch evaluates initial and continuing eligibility for the

! The petitioner joins with several other individuals who allege that the
Departnment's adoption of the new guidelines violated the Adm nistrative
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program and al so determ nes the | evel of services for each
eligible recipient. The underlying purpose of the programis
to provide in-home personal care services as an alternative to
institutionalized nursing hone care.

3. Pursuant to the terns of the waiver that governs the
adm ni stration of the programin Vernont, DAD conducts an
annual assessnent of each participant through the fornulation
of a witten individualized Plan of Care. These assessnents
are usually done in the home of the recipient by a trained
case nmanager, who is usually a registered nurse. This
individual fills out a Personal Care Wrksheet in consultation
wth the recipient and/or the recipient's famly and/or
caregivers. DAD then reviews each worksheet and authorizes
paynent to the providers of the service in accordance with the
nunmber of hours that have been approved for each service under
the individual's Plan of Care.

4. The types of services covered under the Medicaid
Wai ver program are divided into two categories, activities of
daily living (ADLs) and instrunmental activities of daily
living (I ADLs). ADLS are dressing, bathing, groom ng, bed

mobility, toileting, continence/bladder & bowel, adaptive

Procedures Act. That issue is the subject of a separate Order. (See Fair
Hearing Nos. 18,289 et. al.)
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services, transferring, nobility, and eating. |ADLs are phone
use, neal preparation, nedication, noney managenent, heavy
housekeepi ng, |ight housekeepi ng, shopping, travel assistance,
and care of adaptive equi pnent.

5. For the period April 2002 through April 2003 the
petitioner in this matter was approved for and received 38
hours per week of personal care services. For that year, and
apparently in all past years, the petitioner's Plan of Care
approved by DAD reflected all the hours that had been
requested in his Personal Care Wrksheet.

6. The worksheets in effect at that time contained
"gui delines" for each ADL and | ADL, but in nost cases DAD
admts that it routinely approved the | evel of service
actually requested. For the year April 2002 through Apri
2003 the 38 hours a week of personal care services for which
DAD approved the petitioner were consistent with what he had
requested and been approved for in prior years.

7. In early 2003, faced with a severe budget deficit,
DAD revised its worksheets and procedures to correct
"inequities" that DAD admts had devel oped in the program
statewi de. The mmjor change was to place "nmaxi nuns"” on the
amount of tine allowed for each ADL and | ADL on the worksheet,

and to require each recipient to request a "variance" for any
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request ed service hours above the maxi nuns. Most of the new
maxi muns i nposed by DAD were actually greater than the

gui delines that had been in effect for each activity in past
years. DAD represents that one of the purposes of the change
inits forms was to nmake deci sions statew de nore uniform and
to base them on each individual's actual nedical need as
opposed to lifestyle and/ or personal preferences and habits.

8. DAD also represents that the changes in its worksheet
resulted in many Medi caid Wai ver recipients statew de being
approved for either the sanme | evel of service or an increase
over what they had received the year before. Unfortunately,
this was not the case with the petitioner herein.

9. In March 2003 the petitioner's case manager submtted
the petitioner's Personal Care Wrksheet for the one-year
period beginning April 23, 2003. The worksheet requested a
total of 38.25 hours a week of services (which was nearly the
sanme as had been requested and approved the year before). DAD
approved paynent for all the hours per week for the ADLs with
whi ch the petitioner indicated he needs assistance (dressing,
bat hi ng, groom ng, transferring, nobility, and eating). It
appears that all of the petitioner's requests for ADL

assi stance were within the maxi nuns.
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10. However, the petitioner's requests for assistance
with two | ADLs, heavy and |ight housekeeping, though simlar
to those requested and approved in past years, were in excess
of the new maxi nmunms i nposed by the new fornms. As a variance,
the Departnent granted only part of the petitioner's requested
anmount for |ight housework (300 m nutes/week out of 400
m nut es/ week requested), which was over the naxi mum (180
m nut es/week). DAD also denied all of the petitioner's
request for a variance for heavy housekeeping. 1In this area
the petitioner requested 150 m nutes a week, but the
Departnent granted only the guideline maxi num of 60 m nutes a
week.

11. The total nunber of hours approved for the petitioner
by DAD for 2003-2004 were 34.75, conpared to the 38.25 hours
he requested, his requested anmount bei ng about the sanme as he
had recei ved the year before and in previous years.

12. The basis of the petitioner's request for additional
hours for heavy and |ight housekeeping was set forth by his
case manager in the followng letter dated April 2, 20083:

The purpose of this letter is to request variances for ny

client, [petitioner], in the areas of Heavy Housework and

Li ght Housekeepi ng. One hour per week for Heavy
Housewor k and 3 hours a week for Light Housekeeping are
not sufficient to neet [petitioner's] needs in those

areas. [Petitioner] is severely, physically disabled due
to Cerebral Palsy. He has extrenely limted use of his
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hands. As a result, [petitioner] spills and drops food
and beverages a lot. H's floors nmust be cl eaned every
day. His laundry is done two tines a week. Recently, he
has had problenms with blood clots in his |leg and has open
sores on his legs. There are tines that they bl eed out
on his sheets.

| consider [petitioner] to be a classic Honme and
Community Based Waiver client. He is soneone who, with
t he proper reasonabl e supports, should be able to remain
in his hone. He had done this with Waiver services and
done it very well. | feel that [petitioner] is a Wiver
success story. Any cut in his hours would jeopardize
this success and put himat risk for nursing hone

pl acenent .

Because these services relate to maintaining

[ petitioner's] home, they cannot be net with Adult Day.
Doi ng housewor k does not seemto be appropriate uses of
LNA, Respite, or Conpanion services. [Petitioner] and |
woul d appreci ate any consideration you could give himin
this matter.

13. Followi ng a comm ssioner's review hearing in August
2003, the Departnent notified the petitioner that it had
determ ned that the aide who fed himhis nmeals could easily
pick up spilled food and drink on the floor as the petitioner
was eating, and that nopping the entire floor after each neal
was a housekeepi ng preference of the petitioner, but not
required as a matter of health and well-being. Therefore the
Department denied the petitioner's request for an increase in
time for heavy housekeepi ng beyond t he maxi num (60

m nut es/ week). The Departnent also determned that partially

granting the petitioner's request for additional tinme for
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i ght housekeepi ng (300 hours/week, out of 420 requested, but
over the maxi mum of 180) was sufficient to acconmobdate the
need to clean up after neals and to do the additional |aundry
required as a result of the petitioner's blood clots.

14. At the several hearings in this matter, the |ast of
whi ch was held on June 8, 2004, the petitioner did not offer
any direct argunment addressing his need for housekeeping. The
only nedi cal evidence offered was the following letter from
his treating physician, dated March 9, 2004:

I n my opinion, based on the foregoing nedical
probl ens and inpairnents, [petitioner] needs excessive
assistance with all activities of daily living, in
particular |ight and heavy housekeepi ng, neal preparation
and eating. It is also nmy opinion that [petitioner's]
request for a variance to his Medicaid Waiver Plan of
Care on April 2, 2003 (copies attached) to provide an
additional three and one-quarter (3.25) hours of personal
care services per week for assistance with his activities
of daily living is nmedically necessary to enable himto
live independently and at | ess cost than if he received
care in an institutional setting.

15. Based on the above it is found that the [imted
vari ance granted by the Department is sufficient to neet the
reasonabl e housekeepi ng needs required by the petitioner's
medi cal condition and does not significantly inmpair his
ability to remain living in his hone, as opposed to placing

himin a nursing honme. 1t cannot be found that the general

opi ni ons expressed by the treating physician neaningfully
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contradict the Departnent's well-consi dered assessnent of the
petitioner's particular medical needs in the areas of |ight

and heavy housekeepi ng.

ORDER

The Departnent's decision is affirned.

REASONS

The federal statutes and regul ati ons governing the
Medi cai d Wai ver program al |l ow states consi derable | atitude and
discretion in determning eligibility and | evels of service.
See 42 U.S.C. § 1396n(c). Unlike many other benefit prograns,
initial eligibility for Medicaid Waiver services is not an
entitlement. The anmount of funding for the programis fixed
on an annual basis. Participating states are allowed to
mai ntain (and Vernont does so maintain) waiting lists of
otherwise eligible individuals due to limted | evels of
funding. See Boulet v. Celluci, 107 F. Supp.2d 61 (D. Mass.,
2000) .

Gven the limted nature of the funding for this program
and the recognition that it cannot serve many eligible
individuals, it is entirely reasonable, and arguably
inperative, for DAD to attenpt to ensure that program funds

are distributed fairly and equitably anong those who have been
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found eligible for services. In this case, DAD candidly
admts that for several years it placed too nmuch reliance on
i ndi vi dual case nmanagers to render uniform assessnents of the
needs of recipients statewide. The Departnment admts that
before this year it did not carefully scrutinize individua
personal care worksheets to determ ne whether the hours being
requested for each ADL and | ADL were truly necessary in |ight
of each recipient's nmedical condition. The Departnent
mai ntai ns, and there appears no reason to dispute, that its
new policy of inposing maxi nuns on the | evels of each service,
and the necessity of requesting waivers to exceed those
maxi muns, i s reasonably intended to obtain nore statew de
oversight and uniformty in the provision of those services.
The Departnent further nmaintains that its maxinmunms are
based on the generous assessnents of nedical experts as to the
time necessary to performeach covered ADL and | ADL for nost
i ndi vi dual s who require assistance in those areas.
Recogni zi ng that individual needs may vary fromrecipient to
reci pient, however, the Departnent allows all recipients to
request a waiver of the maxinmuns to obtain the | evel of
service for any ADL or | ADL that is necessary for that
i ndividual recipient. In keeping with the purposes of the

programand with its goal of statewi de uniformty, DAD makes
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each waiver determnation in light of a recipient's
denonstrated nedi cal need, rather than on the basis of
individual lifestyle or habit.

The Departnent maintains that its new policy has actually
resulted in increases of service for sone recipients. O
course, this is little confort to any recipient, like the
petitioner herein, who received a decrease in his overal
| evel of services without any inprovenent or change in his
medi cal condition. The only rationale the Departnent can
offer for such a result is the candid adm ssion that the
petitioner for many years received a |l evel of service that was
not truly comrensurate with his nedical need.

In regard to his specific waiver requests the petitioner
admts that the Departnment has provided himw th all due
procedural considerations. Also, he has made no show ng that
the Departnent did not base its decision on a reasonabl e and
accurate assessnment of the petitioner's housekeepi ng needs and
requi renents as determned by all the avail abl e evi dence
regardi ng his underlying nedical condition. Therefore, the
Board nmust affirmthe Departnent's decision in this matter.
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