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The petitioner appeals the decision by the Departnments of
Prevention, Assistance, Transition, and Health Access (PATH)
and Departnent of Aging and Disabilities (DAD) term nating her
eligibility for Medicaid Waiver services. The prelimnary
issue is whether the petitioner's death renders the matter

nmoot .

DI SCUSSI ON

The petitioner filed the underlying appeal in this matter
on April 28, 2003 after DAD notified her that it had
term nated her in-honme Medicaid Waiver services effective
April 30, 2003. This action was based on PATH s deci sion
that the petitioner did not neet the citizenship requirenents
for eligibility for Medicaid. Subsequent to filing her
request for hearing the petitioner (through her attorney)
conceded that the underlying basis for PATH s decision (her
| ack of either citizenship or resident alien status) was

correct. The petitioner also conceded that she had received



Fair Hearing Nos. 18,450 and 18, 476 Page 2

Medi cai d Wai ver services as a result of Departnent error for
nore than four years prior to the date of her term nation
However, the petitioner continued to assert that she was
entitled to at | east one or two nonths continuing benefits
after April 30, 2003 solely as a result of her filing a tinely
request for hearing.?!

However, before the hearing officer was able to render a
reconmmendation on this issue, both Departnments noved to
dismss the matter in Decenber 2003 based on the fact that the
petitioner had recently died. In response, the petitioner's
daughter, who also was the primary provider of the
petitioner's in-honme Medicaid Wai ver services (and the payee
of nost, if not all, of those benefits) seeks to pursue the
appeal in the petitioner's behalf. She alleges that she
continued to provide personal care services free of charge to
the petitioner until her death after the Departnent term nated
Medi cai d Wai ver paynents as of April 30, 2003. The daughter

concedes that the petitioner died without any assets, and that

L Suffice it to say that the above is a grossly oversinplified and

i ncompl ete recitation of the procedural history and underlying |egal

i ssues involved in the "merits" of the petitioner's appeal in the matter.
As background, however, it is deenmed sufficient to frame the prelininary
i ssue of noot ness.
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she, as the provider of the services in question, would be the
sol e beneficiary of any ruling at this tine regarding the
petitioner's retroactive eligibility for any continui ng
benefits.

Sonmewhat surprisingly, this appears to be the first case
in which the Board has been directly confronted with the issue
of whether a fair hearing appeal survives the death of the
petitioner who brought it.

3 V.S.A 8§ 3091(a) provides as follows:

An applicant for or a recipient of assistance,

benefits or social services from . .the departnent of
social welfare® . .the department of aging and
disabilities. . .or an applicant for a license from one

of those departnents or offices, or a licensee, may file
a request for a fair hearing with the human services
board. An opportunity for a fair hearing will be granted
to any individual requesting a hearing because his or her
claimfor assistance, benefits or services is denied, or
not acted upon with reasonabl e pronptness; or because the
i ndividual is aggrieved by any other agency action
affecting his or her receipt of assistance, benefits, or
services, or license or license application; or because
the individual is aggrieved by agency policy as it
affects his or her situation.

In this case, the petitioner's daughter alleges no
standi ng other than the fact that she is an unpai d provider of
services allegedly perforned for the petitioner during the
pendency of the petitioner's appeal in this nmatter. The

petitioner died wthout assets, and no benefits that are
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potentially at stake in this matter woul d be payable directly
to the petitioner or her estate. Thus, the petitioner's
daughter has no |l egal or equitable status beyond that of any
third-party provider who perforns unpaid nedically-rel ated
services to an individual during that individual's appeal of
Medicaid eligibility or coverage. The Board has generally
held that third-party creditors do not have standi ng under §
3091(a), supra. See Fair Hearing Nos. 17,082 and 16, 791.
This result appears to have been confirnmed by a recent
di sm ssal by the Vernmont Suprenme Court involving an appeal of
a decision by the Board in which a petitioner who had received
an adverse decision fromthe Board died while his appeal was

pendi ng before the Court. In that case, Pickering v. Dept. of

PATH, Docket No. 2002-490 (Feb. 9, 2004), involving an appeal
of a decision by PATH not allow ng the appellant an increase
in his Medicaid long-termcare patient share allotnment to pay
court-ordered alinmony to his ex-wife, the Court held:

Petitioner's representative's response fails to
identify any remai ning controversy for this Court to
resolve. His representative indicates that petitioner
continued to pay his ex-wife alinony, despite the fact
that the Departnent did not allow hima deduction from
incone for this paynent for purposes of calculating the
amount he owed for the Medicaid benefits he received.
The Departnent has not attenpted to collect any nonies
owed frompetitioner's estate, and has indicated no

2 Now PATH.
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intention to do so. Furthernore, petitioner's estate has

no assets fromwhich the Departnent could collect these

nmoni es. Accordingly the appeal is dism ssed as noot.

The petitioner in the instant matter concedes that once
the appellant in Pickering died, the only remaining issue in
that case was whether a third party (the appellant's nursing
home) woul d receive a paynent from Medicaid to cover the
shortfall in fees due to that appellant having continued to
pay his ex-wife's alinony rather than the nursing hone out of
his patient share during the pendency of his appeal. However,
the petitioner here argues that the Pickering court was
m staken in thinking that the remaining issue in that case
after the petitioner's death was whether the petitioner's
estate woul d have to reinburse the Departnent. Even if the
petitioner is correct in his assessnment of that decision, it
seens highly unlikely that the Court would have rul ed
differently if it had been apprised that the appellant, who
(like the petitioner herein) had no assets, died ow ng noney
to a third-party nedical provider rather than to the
Depart nent .

However, even if it could be found that the instant
petitioner's "estate" has a continuing nonetary interest
di stingui shable from Pi ckering, it cannot be concl uded that

the petitioner was ever "entitled" to the benefits in
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gquestion. As noted above, the petitioner conceded early on in
this matter that for nore than four years she received (and
her daughter was paid by) Medicaid Wai ver benefits for which
she was not eligible. The only outstanding claimon the
"merits" in this matter is whether the Departnent violated its
heari ng procedures in not continuing to pay her one or two
nore nonths (for which she | ater conceded she was al so
ineligible) solely on the basis of her filing a "tinely"
appeal of a decision that she did not ultimately contest.
Even if the petitioner were to prevail on this clain? it is
difficult to see howthis creates an entitlenent that would
survi ve her death.

Under Medi caid Manual 8§ M43, the Departnent can "recover
t he val ue of any Medicaid benefits paid during the appeal
period when . . . the reason for the appeal is an issue of |aw
or policy and the Departnent's position is affirmed by the
fair hearing decision. An issue of |aw or policy neans that
the person is questioning the legality of a |aw or rul e rather

than the facts used or the Departnent's judgenent in applying

3 Again, this summmation of the underlying "nerits" is greatly sinplified.
Suffice it to say that there are other facts to which PATH and DAD can
(and strenuously do) point that conplicate the continuing benefits issue.
However, for purposes of this discussion, the facts surrounding the
Departments' notices will be assumed in the |light npost favorable to the
petitioner.
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the rules to make the decision being appealed.” 1In this case,
the petitioner never truly contested either the | egal or
factual bases of the Department's decision. In light of this,
even if the Departnent had paid her continuing benefits until
she conceded that her appeal had no nerit, it would be
difficult for the petitioner to argue that the Departnent
coul d not have attenpted to subsequently recover them Under
these circunstances, it is difficult to see how the petitioner
can now claiman "entitlenent” to these benefits.*

The above notwi t hstanding, under 3 V.S. A S 3091(d) the
Board is enpowered to determne "appropriate relief". In this
case, even assumng all the contested facts in the
petitioner's favor, on the basis of the uncontested facts it
nmust be concluded that the petitioner's death requires
di sm ssal of the matter. As noted above, the only beneficiary
of any relief at this tinme would be the petitioner's daughter.

Wil e the daughter is certainly to be commended for conti nuing

4 This conceded |l ack of underlying eligibility clearly distinguishes this
matter from Dodge v. Precision Construction Products, Inc., 175 VT 101
(2003), cited by the petitioner, a case in which it was held that
eligibility for Wrker's Conmpensation, even if established posthunously,
creates a cause of action that can be pursued by the decedent's estate.
That case is further distinguished fromthe instant matter in that
Worker's Conpensation is a cash paynent that after death woul d be payabl e
directly to the estate. Posthumous retroactive Medicaid benefits would be
paid solely as reinbursement to a third-party, and would be of no benefit
what soever to an estate w thout any assets.




Fair Hearing Nos. 18,450 and 18, 476 Page 8

to provide personal care service to the petitioner after her
Medi caid Wai ver benefits were termi nated, the fact remains
that she was erroneously paid for providing these services for
nore than four years prior to May 2003. Under these
circunstances it cannot be concluded as a matter of either |aw
or equity that she, as a third-party beneficiary, is due any

further "relief".

ORDER

The Motions to Dismss filed by the Departnents of PATH
and DAD are granted.
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