STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 18,423
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals a decision by the Departnent of
Aging and Disabilities (DAD) finding that he abused a nentally
i1l adult and proposing that his name be placed in the

registry.

FI NDI NGS OF FACT

1. The petitioner is a “Psychiatric Technician I1” at
the Vernont State Hospital (VSH). He is currently on | eave
due to an injury associated with the event at issue. The
petitioner’s duties at the state hospital involved caring for
mentally ill adults and included protecting themfrom harm ng
t hemsel ves or ot hers.

2. On Septenber 20, 2002, at a tinme when he had been
working at VSH for a year and a half, the petitioner was
supervi sing several patients who were on a snoking porch. He
was standing in the doorway of the porch and two other staff

menbers were on the porch with the patients.
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3. One of the patients, a severely manic man of | arge
stature (6’2", 185 pounds) who had been at the hospital for
about five weeks, Dave, began to harass another patient.

Al t hough Dave had no history of aggression at the hospital he
was described as strong and energetic by all of the w tnesses.
He was instructed by a female staff nmenber, A B., to stop

bot hering the other patient. Wen he persisted, he was asked
to |l eave the porch by B.W, a nmale nenber of the ward staff.
He was al so asked to | eave by the petitioner. At that point,
Dave got up quickly, causing sone alarmto the staff. The
petitioner and B. W approached himand told himthey were
going to escort himback to his room He flicked a |ighted
cigarette at the petitioner’s feet. Each of themtook an arm
B.W on the right and the petitioner on the left, and
attenpted to escort Dave out of the snoking porch and to his
room

4. As they were noving through the doorway, Dave began
to flail wldly. He butted B.W, who was on his right, with
his head, hitting B.W hard in the nose and knocking off his
gl asses and injuring his face (B.W had just had eye surgery).
By this time, they had been joined by a newly hired
psychi atric technician, WB., who had been passing in the

hall. He grabbed Dave by the legs to keep himfrom ki cking
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the others. B.W was having difficulty holding on to Dave’s
right armdue to his own injury and said to the petitioner
that they had to “take himto the floor” in order to control
him They had called for extra help and a five-point
restraint bed but it was slowin comng. They were also
assisted by A B., the female staff nenber who had been on the
porch who al so held Dave’s | egs. Throughout this tinme, Dave
continued to flail, to swear and to screamin CGerman at the
staff menbers.

5. At this point, the petitioner says he put his right
hand on Dave’s upper back while holding his left wist with
his |l eft hand and pushed hi m downward. He says that his hand
may have slipped to Dave’'s neck in the struggle but he did not
intend to push himby the neck nor did he shove himviolently.
Wen Dave went to the ground, the others fell with him The
petitioner says then that he put his right hand agai nst the
back of the petitioner’s head and kept his cheek against the
ground to keep himfromturning his head because he felt Dave
was trying to bite him Sonmeone el se cane to put a towel over
Dave’ s head because according to the petitioner Dave was
trying to spit at the staff. He continued to struggle until
si x persons restrained himby placing himon the five point

bed. Dave cal ned down |l ater and was returned to his room
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6. Dave was not injured in the incident. The
petitioner received a serious shoulder injury for which he is
still being treated and for which he faces an operation in the
near future. B.W was also seriously injured. The petitioner
reported to work briefly the norning after this event but has
not been able to return since due to his injury. He continues
to be an enpl oyee at VSH.

7. VSH did not report this incident imediately to DAD
as it is required to do under the hospital |icensing
regul ati ons. However, the matter did eventually cone to DAD s
attention and an investigation was conducted. After speaking
with all of the witnesses, the alleged victimand the
petitioner, the DAD investigator concluded that abuse had
occurred because the petitioner had violated regulations in
pl ace for handling aggressive patients, known as “NAPPI”
rul es.

8. “NAPPI ” ( Non- abusi ve psychol ogi cal & physi cal
i ntervention) guidelines contain a nunber of holds or
procedures to be followed to prevent a patient frominjuring
hi msel f or others. Anong the general principles of this
nmet hodol ogy are to “al ways use the | east restrictive/l east
forceful physical intervention possible” and to eschew t ake-

downs.
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9. The petitioner has been trained in this nmethodol ogy
twice, first when he worked at the Departnent of Corrections
and second when he started at VSH. The training lasts for
about a week. Al of those involved in the incident on
Sept enber 20 have had “NAPPI” training.

10. In spite of their inmersion in the NAPPI training,
virtually every witness, A B., WB. and later D.B., a nore
experienced technician testified that take-downs are part of
the routine practice at the state hospital when aggressive
patients cannot be restrained through NAPPI procedures. They
all described NAPPI as an ideal procedure which cannot be
carried out in the nost difficult cases due to a shortage of
staff nenbers. Take-downs are a |last but not uncommon
approach to dealing with situations in which there is a danger
to the staff or patients that nust be mnimzed. However,
al t hough take downs are tolerated at VSH, there has been no
training or guidelines in howto acconplish a take-down
safely.

11. A.B., the female staff nenber who had been a
“Psychiatric Technician I” for two and a half years and was
present right after but not during the take-down said she
observed the petitioner’s hand on Dave’s neck when he was on

the ground. She offered the opinion that the take-down, which
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she did not see, was, in hindsight, probably an excessive act
due to the hand on the neck. She noted, however, that

j udgnments have to be made quickly in dangerous conditions and
it was clear that this was one because Dave was out of

control, a staff nmenber who was hol di ng hi mwas hurt, and
there were no other staff nenbers available to help in
subduing him She also said that she saw the petitioner’s
hand agai nst Dave’s cheek when he was on the ground which she
felt was an appropriate action if Dave had been trying to bite
him She did not observe biting activity herself.

12. B.W, the other injured staff nenber was not called
to testify but PATH agreed that its reports show that he
called for the take-down after he was injured and did not feel
that the petitioner used excessive or unwarranted force in
performng this action.

13. WB., the staff nenber who held Dave' s | egs during
t he take-down, had been at the state hospital as a
“Psychiatric Technician |7 for about five weeks at the tine of
the incident. He heard the attenpts to verbally defuse the
situation on the porch when he was wal king down the hall and
asked if he could help. Wen he cane on the scene he saw t he
petitioner and B.W “appropriately” restraining Dave by

hol ding both of his arms. He originally testified that it was
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the petitioner’s idea to take Dave to the ground after he
head-butted B.W but later testified that it could have been
B.W hinself who gave the order because he was |osing his hold
on Dave. He renenbers that the petitioner pushed himto the
floor by his neck although it did not strike himas
unnecessarily rough at the tine. He held Dave's |legs while
the restraint bed was brought. He recalls also that the
petitioner was hol ding Dave’s cheek against the floor. Dave
was scream ng “stop choking ne” but WB. said that the
petitioner clearly was not choking Dave. He does not recal
that Dave was biting but does recall that he was spitting. In
retrospect, after nore experience at the hospital, WB. felt
that the force m ght have been excessive because the
petitioner had pushed himdown by the neck, a maneuver he has
never seen since although he has seen many ot her take-downs.
He agreed, though, that the matter escal ated quickly, that at
| east one person had al ready been injured and that Dave was
out of control.

14. D.B., a “Psychiatric Technician Il” at VSH who was
not involved in the incident testified that the petitioner
| ater bragged to himwhile they were working together that he
had taken Dave down by the throat. The petitioner denies that

he ever nade such a statenent.
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15. Based on the above testinony, it is found that the
petitioner’s assertion that he did not intend to push Dave
down by the neck or to treat himw th unwarranted force is
credible. The petitioner’s testinony and that of other
W tnesses to the event were largely consistent. The evidence
clearly shows that there was an enmergency situation in which a
very strong and out of control person had already seriously
injured one technician, that the petitioner was respondi ng as
best he could to protect everyone, including the patient, and
that he was forced to take action in the absence of either
adequate staff or adequate training by the hospital in howto
subdue a person in this situation. The allegation that he
subsequent |y bragged about this take-down to a co-worker on a
future shift is found to lack credibility since the petitioner
did not continue to work at VSH after the incident due to his
own injuries and since reporting to a nore senior staff nenber
that he “grabbed Dave by the throat” would be a statenent
seriously against his interests and in no way matched any
description offered by any w tness of what occurred on that

day.
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ORDER

The deci sion of the Departnent substantiating the abuse

is reversed.

REASONS

The Comm ssioner of the Departnent of Aging and
Disabilities is required by statute to investigate reports
regardi ng the abuse of disabled adults and to keep those
reports that are substantiated in a registry under the nanme of
t he person who conmtted the abuse. 33 V.S. A § 6906,
6911(b). Persons who are found to have comm tted abuse may
apply to the Human Services Board pursuant to 33 V.S. A §
6906(d) for relief on the grounds that the report in question
IS “unsubstantiated.”

The statue defines “disabled adult” as a person ei ghteen
years of age or older, who has a di agnosed physical or nental
inpairnment.” 33 V.S. A 8 6902(5). Abused is defined, in
pertinent part, as follows:

(1) *“Abuse” neans:

(A) Any treatnent of an elderly or disabled adult,
whi ch places |ife, health or welfare in jeopardy or
which, is likely to result in inpairnment of health;
(B) Any conduct committed with an intent or

reckl ess disregard that such conduct is likely to
cause unnecessary harm unnecessary pain, or
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unnecessary suffering to an elderly or disabled
adul t;

33 V.S. A 8§ 6902

DAD nmay substantiate a report of abuse if, after
investigation, it determnes that the “report is based upon
accurate and reliable information that would | ead a reasonabl e
person to believe that the . . . disabled adult has been
abused . . . 33 V.S.A § 12. DAD has argued that the
petitioner’s conduct neets the above definition because it was
out side of the boundaries of the NAPPI guidelines used at the
state hospital. Taking the patient down, was in DAD s view,
sufficient to find that the patient was abused, regardl ess of
the manner in which he was taken down.?

DAD s position is not sustainable because the statue
above does not say that a violation of the NAPPI guidelines
per se constitutes abuse. The statute requires that the
i ndi vi dual conduct of the alleged perpetrator nust be

evaluated to see if it is reasonable to conclude that abuse

! DAD was asked at hearing whether it intended to nmake abuse findings
against all of the witnesses who had adnmitted under oath that they

regul arly take-down patients. DAD s response was just as the police do
not have to arrest all speeders it does not have to nake findi ngs agai nst
all persons who violate NAPPI. DAD nmade no attenpt to distinguish this
case fromany others described at hearing calling into serious question
whether it really feels that all vulnerable adults need to be protected
fromthese procedures.
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has occurred as it is described in the abuse statute. DAD did
not make such an evaluation in this case.

The facts here show that the petitioner did take an
action that could have resulted in injury to the nentally
di sabl ed patient. However, his notivation in taking that
action was clearly to prevent nore serious injury to the
patient and to other staff nenbers. It is possible that the
petitioner could have taken sone other action which m ght have
been less risky to the patient but, as every w tness pointed
out, there is not a lot of tine to reflect on what to do in
this kind of emergency situation. The other w tnesses did not
accuse the petitioner of acting in bad faith or recklessly in
handling a difficult situation. It appears fromthe unani nous
testinmony of all the VSH enpl oyees that the petitioner had
been put in the unenviable position of creating an appropriate
i mredi ate response to a dangerous situation because VSH
staffing nunbers and NAPPI gui delines do not adequately
address the situations in which staff nenbers often find
t hensel ves.

It would be unfair in this case to find that the
petitioner abused the patient because soneone after the fact
could i magi ne sone better nmethod of dealing with the problem

Ironically, the patient was not injured at all during this
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al | egedly abusive incident but both of those charged with his
care were seriously injured by the patient. |If the proof is
in the pudding, it nust be said that the petitioner did
protect the patient, even at the cost of serious injury to
himsel f and his colleague. |If the petitioner did place his
hand on the patient’s neck in the course of the take-down it
was accidental and the result of the patient’s flailing, not a
deli berate or reckless attenpt to cause unnecessary harm A
reasonabl e person could not believe that the patient had been
abused in this case and thus DAD s decision to substantiate
the report should be reversed.
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