STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 18,413

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals a decision by the Departnent of
Prevention, Assistance, Transition, and Health Access (PATH)
establishing the amobunt of the spend-down that he nust incur
in order to be eligible for the Medicaid program The issue
is whether the petitioner should get “working-disabl ed”

di sregards to determ ne his countabl e incone.

FI NDI NGS OF FACT

1. The petitioner has been a Medicaid recipient for
sonme tinme under “working disabled” rules. This neans that he
has a total incone under 250 percent of the poverty line and
is allowed disregards for all of his earned incone and $500 of
his Social Security benefits when figuring his countable
income. That incone is then conpared to the incone test used
for all persons in Mdicaid.

2. In January of this year, the petitioner received a
smal|l cost of living increase in his Social Security benefits.

Based on this incone, PATH recalculated his eligibility for
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Medi caid and determi ned that he was $7.00 over the limt for
Medicaid eligibility under the “working disabl ed” category.
The petitioner does not dispute this determ nation.

3. On March 7, 2003, PATH notified the petitioner that
his Medicaid woul d be term nated after March 31, 2003 based on
this increase in incone. He was also notified that pursuant
to Medicaid rules, he could re-establish his Medicaid
eligibility if he incurred a certain anount of nedical
expenses in the next six nonths, known as a “spend-down”.

PATH notified the petitioner that his spend-down anount woul d
be $4, 459.50. "1

4. In cal culating his spend-down anmount, PATH used a
nmet hodol ogy to find his countable incone which is enployed in
the traditional Medicaid category, not in the “working-

di sabl ed category. PATH counted all of the petitioner’s
Soci al Security income of $1,293 minus a $20 standard unear ned
i ncome deduction. It also counted his earned incone m nus

certain incone deductions used for persons in the traditional

1 PATH originally notified the petitioner that the amount woul d be
$4,107.30. On April 3, 2003, the petitioner was notified that the
original calculation had been in error because he had received deductions
for the paynent of Medicare prem unms and shoul d not have because he is not
a Medi care recipient.
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Medi cai d program to reach a countable total of $236.25 for
his earned inconme. The countable unearned and earned incone
conbined resulted in a total countable nonthly incone of
$1,509. 25. That anount was conpared to the nonthly protected
income |imt (PIL) for an individual receiving Medicaid of
$766 per nmonth. The nonthly anobunt by which his countable
i ncome exceeded the PIL was deternmined to be $743.25. That
anount was multiplied by the six-nonth accounting period to
obtain the spend-down figure of $4,459. 50.

5. The petitioner disputes the nethod of cal cul ation
used by PATH. He says that he should receive the “working
di sabl ed”, not the traditional Medicaid disregards when his
spend-down is calculated. If this nmethodol ogy is enpl oyed,
$500 of the petitioner’s unearned Social Security income would
be disregarded in addition to the $20 standard deduction for a
count abl e unearned incone of $773. None of his earned income
woul d be counted so $773 woul d be the total countable incomne.
The amount by which $773 exceeds the PIL of $766 per nonth is
$7. That amount nultiplied by the 6-nmonth period is $42 which

is the amount of spend-down he feels he should have to neet.
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RECOMVENDATI ON?

The deci sion of PATH is affirned.

REASONS

PATH has adopted regul ati ons whi ch expand f eder al
mandat ory Medi cai d coverage into an optional category known as
“wor ki ng di sabl ed” persons. At the tinme of PATH s original
decision in this case, the regulation covering this category
was found at M200(16). On August 3, 2003, during the pendency
of this appeal, PATH reorganized its regul ations and that
coverage category is now found at M0O. 24 and reads as
fol | ows®:

The followi ng individuals are eligible for SSI-rel ated
Medi cai d as categorically needy.

(b) Working people with disabilities — Individuals with
di sabilities who are working and ot herw se eligible
for SSI-related Medi caid except that their net
i ncone:

2 The reconmendation in this matter was originally provided to the Board in
August of 2003. That reconmendation was that PATH shoul d be reversed
because the regulation that it originally relied on, MI02, contained no
provi sion prohibiting the use of earnings and SSDI disregard for spenddown
purposes. The matter was never heard by the Board because the parties
requested several continuances. In February of 2003, PATH asked for

reconsi deration, submtting an entirely new argunment and the matter was
remanded to the hearing officer at that tine to consider the new arguments
and any response that mght be submitted by the petitioner

3 The new regulations will be used in this reconmendati on as they cane into
effect during the petitioner’s six nmonth certification period, contain no
new provi sions (only a reorganization of old ones), and the petitioner has
continued to receive benefits pending this appeal far past the period of
their enact ment.



Fair Hearing No. 18,413 Page 5

(1) 1is below 250 percent of the federal poverty
| evel associated with the applicable famly
size; and

(1i) does not exceed either the Medicaid protected
i ncone | evel for one or the SSI/AABD paynent
| evel for two, whichever is higher, after
di sregarding the earnings and up to $500 of
social security disability insurance benefits
(SSDI') of the individual working with
di sabilities.

Ear ni ngs and SSDI shall not be disregarded for
applicants with spenddown requirements.* (Enphasis
supplied.)

The “spenddown” met hodol ogy is a way of allow ng persons
who no | onger neet a category of eligibility, in this case the
wor ki ng di sabl ed category, solely because they have incone in
excess of the prescribed maximumfor eligibility in that
category. These persons are called “nedically needy” and can
be found eligible according to the methodol ogy found in other
regul ati ons which provide, in pertinent part,:

The foll ow ng spenddown . . . provisions apply to

i ndi vidual s requesting SSl-related . . . Medicaid.

They are cal cul ated using an accounting period of

si X nont hs.

When a Medicaid group’s total countable incone or
resources exceed the applicable inconme or resource

4 The final requirement in bold was not contained in the original M00(16)
whi ch was superseded by this regulation. However, that sane requirenent
was found in another regulation in effect at that tinme, M40, which

provided that “[I]n determining eligibility for an assistance group with a
wor ki ng di sabl ed nenber, earnings and SSDI shall not be di sregarded when
t he group rmust meet a spenddown requirenment.” That regul ati on was al so

superseded on August 1, 2003 but the quoted restriction was folded into
the current cited regul ati on above.
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standard for eligibility after allocations are nade, and
excl usions and disregards are applied, a person
requesting Medi caid nay use spenddown provisions to
attain financial eligibility.

M400

| ndi vi dual s who pass all nonfinancial eligibility tests
may qualify for Medicaid coverage by spendi ng down the
i ncone or resources in excess of applicable maxi nuns.

Spendi ng down is the process by which a Medicaid group

i ncurs all owabl e expenses to be deducted fromits incone
or spends resources to neet financial eligibility
requirenents.

MA10

An i ncome spenddown is the anount of qualifying nedical
expenses a Medicaid group nust incur to reduce its incone
to the maxi mum applicable to their Medicaid coverage
category. The departnent determ nes that a person
requesting Medicaid with excess incone has passed the

i ncome test upon proof that the Medicaid group has paid
or incurred nedical expenses . . . at least equal to the
di fference between its countable inconme and the
appl i cabl e i ncome maxi mum for the accounting period.

MA12

The petitioner in this matter is a working di sabl ed
person with gross incone under 250 percent of the poverty
| evel . He does not dispute, however, that when his entire
earni ngs and $500 of his Social Security incone is disregarded

he still has income of $773 which is $7 above the SSI
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protected income | evel which during 2003 was $766 per nonth.?>
He agrees that under PATH s rules at M0O0. 24 (see above) he is
no |l onger categorically eligible for Medicaid as a working

di sabl ed person.

The petitioner’s argues, however, that his countable
income for the nmedically needy spenddown program shoul d have
been cal cul ated using the deductions found in the working
di sabl ed program nanely, the exclusion of all of his earnings
and $500 of his Social Security inconme. In that way, his
count abl e i ncome under the spenddown program woul d be $7 per
mont h, making the total nedical expenses he woul d have to
i ncur over a six nmonth period $42 in order to be placed back
on the program as opposed to $4,459.50 if those deductions are
not used. PATH counters that using those deductions is
expressly forbidden by the last line (found in bold above) of
M200. 24. The petitioner argues that PATH is forbidden by the
| egi sl ature fromadopting that |ine prohibiting the use of

t hose deductions in the spenddown program

> The PIL for one person went up on January 1, 2004 to $783 per nonth. |If
the petitioner’s income has remained the sane, he may be categorically
eligible for Medicaid as of that date.
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The petitioner relies on the | anguage found in the
appropriations act setting aside the noney for the working
di sabl ed program

(h) O the above special funds, $46,000 shall be used to
extend Medicaid eligibility to disabled workers in
famlies whose incone is | ess than 250 percent of the
federal poverty level and who woul d be considered to be
recei ving suppl enental security incone (SSI) except for
earnings in excess of SSI incone limts that are
attributable to savings fromearnings. In addition, up
to $500 per nonth of the disabled worker’s Soci al
Security disability insurance paynents shall be

di sregarded in the Medicaid eligibility determ nation.
The conm ssioner shall have the authority to establish
program prem uns and ot her cost-sharing charges by rul es
for such coverage. These funds shall be matched with
avai | abl e federal funds.

Omi bus Appropriation, Public Act 62,
Section 121 (H 554), 1999

The petitioner argues that the plain | anguage in the
above appropriations act neans that his earnings and $500 from
his Social Security paynments nust be di sregarded from every
kind of Medicaid eligibility determ nation, including a
determ nation of his eligibility under the nedically needy
spenddown program

PATH, relying on a decision of the federal court of

appeals in DeJesus v. Perales, 770 F.2d 316, 326 (2". Gr.

1985), argues that the spenddown cal culation is not part of
the basic standard to be enployed in Medicaid eligibility but

rather a nethod by which persons who do “not neet the standard
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can nonetheless bring its excess incone down to the |evel
required for inclusion in the Medicaid program” Thus, the
term“Medicaid eligibility determination” in the above

| egislative directive neans only Medicaid eligibility under a
categorical program and not the nethodol ogy used to find
persons eligible as nedically needy who do not neet the

cat egori cal standards.

PATH further relies on |anguage in the code of federal
regul ations at 42 CF.R 8§ 435.811(a) which requires that “to
determne the eligibility of medically needy individuals, a
Medi cai d agency nmust use a single incone standard” as a
justification for not enploying special deductions for working
i ndi vi dual s who are seeking to neet requirenments through a
spenddown which it does not use for other SSI-related
i ndividuals. Furthernore, the code of federal regul ations
specifically requires that “the agency nust deduct the
foll ow ng amounts frominconme to determ ne the individual’s
countable incone [for nedically needy programs] . . . [f]or
aged blind or disabled individuals in States covering all SSI
reci pients, the agency nust deduct anounts that woul d be
deducted in determining eligibility under SSI.” 42 CF.R 8
435.831. These regulations seemto require that SSI disabl ed

and SSI di sabl ed worki ng persons be subject to the sane
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deducti ons when they try to neet Medicaid standards through
t he spenddown.

The petitioner in his witten argunments does not discuss
any of these justifications offered by PATH for excluding the
wor ki ng di sabl ed deductions fromthe nedically needy spenddown
program As PATH has shown both that it has reason to
interpret the state legislative directive as including
deductions only in the categorically needy programand that it
has reason under the federal regulations to believe that it
cannot use different nethodologies with regard to SSI-rel ated
persons, working or not, in calculating spenddowns, it nust be
found that its regul ation excludi ng working deductions in the
spenddown programis valid. Thus, the Board nust affirmits
decision to establish the petitioner’s spenddown wit hout the
use of deductions available in the categorical working
di sabl ed program

HHH



