STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 18, 398

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals a decision of the Division for
Children and Fam lies substantiating a report that he

sexual |y abused a chil d.

FI NDI NGS OF FACT

1. I n Novenber of 1999, DCF (then SRS) received a cal
froma foster parent reporting that her sixteen year old
foster child, L.P., had told her that she had been sexually
abused by a relative sone ten years previously.

2. On Decenber 18, 2000 an abuse substantiation was
made by DCF (based on intercourse, exploitation and exposure)
with regard to L.P. nam ng the petitioner as the perpetrator.

3. The petitioner was notified in witing of that
substantiati on on Decenber 21, 2000. He appeal ed the
substanti ati on at once but was unable to resolve the matter
through internal reviews. He thereafter erroneously filed an
appeal in Superior Court causing further delays in the

proceedi ngs. After the case was dism ssed by the Court for
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| ack of jurisdiction, the matter was reviewed by the
Comm ssi oner on Decenber 22, 2003 who upheld the
subst anti ati on.

4. The petitioner appealed to this Board on March 24,
2004. The substantiation is a particularly pressing issue
for the petitioner because the Departnent of Corrections
pl aced conditions on his release fromprison requiring himto
stay away fromhis girlfriend s children based on this
substantiation. This posed a difficulty for the petitioner
because he needed a place to stay in order to be paroled from
prison and the place he had planned to stay was his
girlfriend s hone.

4. Because the petitioner was about to be incarcerated
again, the hearing was del ayed at his request. Finally, when
it becane clear that the petitioner would be incarcerated for
sone time, he asked for the hearing to go forward in order to
resolve the matter as quickly as possible. He was allowed to
participate in the hearing and to give his testinony by
t el ephone fromthe correctional facility. Throughout the
pendency of the appeal, the petitioner was advised to obtain
| egal counsel. He was provided with all pertinent docunents
relied upon by DCF in its case well in advance of the hearing

and was allowed to adjourn the hearing in order for the Board



Fair Hearing No. 18, 398 Page 3

to i ssue subpoenas to wtnesses and to supply himw th copies
of hearing tapes.

5. At hearing, testinony was taken fromL.P.’s foster
nother. L.P. had been placed into foster care as a teenager
due to physical abuse by her father. She described an
evening in Novenber of 2003 when, follow ng a di sagreenent
with L.P., she found L.P. in her roomcrying in an hysterical
and out-of-control manner. She had not seen such behavi or by
L. P. before and encouraged her to tal k about what was
troubling her. L.P. began to tal k about her chil dhood and
sai d that sonething had happened when she was young. The
foster nother warned her to tell the truth about what
happened because anyt hing she said would have to be reported
to DCF.

6. The foster nother testified that L.P. then told her
t hat when she was about seven years old, she spent the night
wi th her grandparents. In the mddle of the night, she
realized she had wet the bed and deci ded to change her
cl othes. When she went into the kitchen, she encountered the
petitioner whom she knew as a friend of her grandparents.

She said that he then dragged her to the barn, raped her in a

hay stall and hit her in the face, splitting her lip. The
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foster nother said L.P. told her this because she was afraid
he woul d hurt sone ot her young girls.

7. The foster nmother informed L.P.’s DCF social worker
of the disclosure and the social worker commenced an
investigation. The social worker reported the disclosure to
L. P."s therapist and encouraged L.P. to nake a statenent to
the police. L.P. told the social worker that she was
reluctant to do so because she feared the petitioner, did not
t hi nk anyone woul d bel i eve her and was enbarrassed to tel
her parents and grandparents. Eventually, L.P., with the
assi stance of her therapist, did tell her parents who
responded that they were sorry that they did not know of the
incident at the tine so they could have hel ped her.

8. The social worker also interviewed L.P.’s parents,
t her api st, case manager and foster nother. The social worker
did not interview the grandparents where L.P. had stayed on
the night of the incident.! The social worker did not speak
with the petitioner herself follow ng protocols that |eave
gquestioning of potential crimnal suspects to the police.

She expected that he would be interviewed by the state police

1 L.P.”s grandfather has since passed on. The petitioner asked for and
was i ssued a subpoena to call in the grandnother for testinobny. However,
it was never served on her. There seens to be sone consensus anong the
parties (DCF did not call her as a witness either) that poor menory
caused by her advanced age would not allow her to testify accurately
about anything which occurred during this period of tine.



Fair Hearing No. 18, 398 Page 5

and that she would receive a report. However, such an

i nterview never took place because the petitioner was
incarcerated and L.P. told the police she was too scared to
testify. After several nonths of hearing nothing fromthe
police, the social worker made a decision to substantiate the
report and placed the petitioner in the registry.

9. L. P., now twenty-one years old, testified under
oath at the hearing in response to a subpoena issued by DCF
After attending college for a year, she is now enployed in
the health care field. She testified that when she was
bet ween five and seven years old, she lived in a trailer with
her parents and siblings not far fromher father’s parents
who ran a farmup the road. One night--L.P. believes it was
either in the fall or spring because she could snell the nud
--she stayed overnight with her grandparents, an unusual
event for her. She woke during the night because she had wet
the bed and decided to go downstairs to wash. She renenbers
when she cane downstairs that she saw a light in the kitchen
and a man rumagi ng through the drawers. She recogni zed t hat
man as the petitioner, whom she descri bed as her
grandparents’ nephew, a man she had seen several tines before
and whom she been told to stay away from by her parents. She

knew he was not wel cone in her grandparents’ honme and becane
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frightened when she saw him She did not want to be seen
because she had taken her soaked ni ghtgown off so she turned
to run back upstairs. Before she could do so, the petitioner
grabbed her and put his hand over her nouth. He dragged her
outside to the barn and got on top of her and put his penis

i nside her vagina “for quite a while.” She recalled that it
caused her pain. He also played with his genitals in front
of her and hit her many tinmes in the face, causing her lip to
split. Before he left her he threatened to kill her if she
told anyone what had happened. Wen he left the barn, she
says she was filled with pain and had to linp back to the
house. She was afraid to tell her grandparents and while
waiting to fall asleep thought up a story to tell them when

t hey woul d see her the next day. Wen her grandparents did
coment about the split lip the next day, L.P. told themthat
she “had been playing too close to a heifer who kicked her.”
Thi s expl anation seened to satisfy her grandparents.

10. L.P. testified that since that tine she has gone
out of her way to avoid the petitioner whom she believed to
be stal king her about ten years |ater when she wal ked to
school. She says that she feared the petitioner so rmuch that

she attenpted to change her appearance by shaving her head.
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She says that she still fears himand what he mght do to
her .

11. The petitioner testified that he knew L. P. as the
daughter of his cousin and saw her frequently as a young
child until he was incarcerated in 1987. Since that tine he
has been in and out of jail. At first the petitioner argued
that he was incarcerated during the tinme at issue and,
therefore, had no opportunity to have been the perpetrator.
However, after records of the correctional facility were
offered into evidence by DCF, the petitioner agreed that he
had often been out of prison during sone tinmes during the
years at issue. Wen he was not in prison, he lived with his
parents in a nearby town. He says that he did visit his aunt
and uncle’s (L.P.’s grandparents’) farm where the incident
all egedly occurred. He said that he worked there
occasional ly when needed and felt he was welcone in their
hone.

12. The petitioner said that he never went to L.P.’s
home a short way down the road because he did not get al ong
wi th her nother who was “al ways calling the cops” about his
drunk driving. He did get along with L.P.’s father, his
cousin, and sonetines they worked side by side. He denies

that the all eged incident ever happened and says that L.P.’s
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story is not credi ble because he could not have entered his
aunt and uncl e’ s farmhouse during the night w thout causing
their dogs to bark and waki ng t he househol d.

13. The petitioner further says that the incident could
not have occurred because L.P. presented no evidence that she
sought nmedical attention at the tine and woul d have needed
such attention if her allegations were true. |In addition, he
is certain that if a physician were to examne L.P. now, that
physi cian would find no evidence of permanent injury, an
occurrence that he believes would be certain because of the
disparity in their sizes at the tinme of the clained incident.
(She was seven and he was twenty-three at the tinme.) The
petitioner was advised during the course of the hearing that
he coul d obtain an expert’s opinion on the nmedical issues and
request an examnation if the opinion so warranted. The
petitioner did not obtain such evidence.?

14. Under cross-exam nation, the petitioner admtted
that at the time period in issue he was often “pretty drunk”
but that he had never blacked out. He also agreed that he

had “many” convictions for theft and di shonesty, including

2 The petitioner asked at one point for DCF or the Board to obtain a
nmedi cal expert for which he offered to pay. The petitioner was advised
that he had to obtain his own expert wi tnesses and was advi sed again to
consult with an attorney.
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theft fromhis relatives. He recalled that the aunt and
uncl e had several dogs over tinme but he could not match a dog
to the tinme period at issue. He also agreed that his uncle
(the grandfather) was the town road conm ssioner and
sonetimes had to | eave the house at night to plow roads. He
says that L.P. was put up to this accusation by her nother
who di sliked him

15. The petitioner’s nother testified that L.P. is the
ol dest of her four children. At the tinme in question, she
lived about a quarter of a mle down the road from her
husband’ s parents in a farmouse which she and her husband
bought after the grandfather passed away. The grandnot her
lives in a small hone across the street. She recalls that
when L.P. was six or seven, the grandparents had two dogs who
either slept in the woodshed or the barn. She described them
as friendly dogs who were unlikely to bark at anyone and
certainly not at those they recogni zed. She said that L.P
did not stay at her grandparents’ often because they are al
dairy farnmers and rarely go out of town. She does recal
that Lisa was there three or four tinmes during her chil dhood
and particularly that she left her there overnight for
several days during the tine at issue when she and her

husband went to a wedding in New York. She does not recal
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seeing the split lip on her daughter when she returned to
pi ck her up but says that it nmay have happened a few days
before she returned and m ght not have | ooked Iike nuch by
then. She said she would not have particularly noticed a
bruise on her child. She said that Lisa started to have a
| ot of npbod swi ngs and anger when she was about five or six
years old and that by the tine she was thirteen things were
bad enough that she went to live in a foster hone.

16. The nother said that sonetine el even or twelve
years ago, the petitioner tried to run her over with his car
when he was drunk, an incident she reported to the police.
She has not nmade any other reports to the police about the
petitioner. The nother said the petitioner was often around
the farmduring the period at issue and that she warned her
children to stay away fromhimand to never get into his car.
She had also told the children’s school that they were not to
get into a car with him She said that she did not trust him
and that he had stolen fromother famly nenbers before,
including L.P.”s grandfather. She denies, however,
encour agi ng her daughter to fabricate this story to cause
trouble for the petitioner. By the time the story canme out

in 1999, her dealings with the petitioner were | ong past.
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17. The testinony of L.P. with regard to her abuse at
the hands of the petitioner is found to be entirely credible.
There is no evidence that this story was suggested to L.P. by
anyone or that she had any notive to fabricate such a story.
Her recounting of the story to her foster nother, her DCF
caseworker, and at hearing was consistent and detailed.® Her
continued fear of the petitioner as well as her distress in
retelling the story was pal pable at the hearing.

18. The petitioner’s denial that this incident took
place is found to totally lack credibility. He has failed to
present any evidence supporting his nedical theories, he was
i nconsi stent about his opportunities to perpetrate this deed,
and presented no persuasive evidence that this incident was

fabricated as a retaliatory neasure.

3 Inconsi stencies between witten statenents and L.P.’s testinony pointed
to by the petitioner in his argunents are deened to be insignificant and
imuaterial (i.e. “he punched ne in the head” vs. “he punched me in the
face” or he was looking in “drawers” vs. the “hutch” (which could have
had drawers in it). The inconsistency alleged between L.P.’s testinony
under oath about the story she told her grandparents and an earlier
report is an inconsistency between what she said and what soneone el se
(the DCF investigator) wote that she said. It was not an inconsistency
between two statenments offered by the petitioner. The petitioner had an
opportunity to ask L.P. under oath if she actually nade that earlier
statement to the investigator and also to ask the investigator if she
wote the statement down correctly, but did not do so. The actua
witten statenent prepared by L.P. herself in October of 2003 and the
petitioner’s testinony in Novenber of 2004 were entirely consistent on
that point. The petitioner’s failure to include all of her injuries—
split lip and black and blue side of the face-- in every recitation of
the incident is not deemed significant particularly since considerable
amounts of time passed between the incident, the report to the police and
the testinony at hearing.
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19. L.P.”s testinony recounted in paragraphs nine and
ten above are hereby adopted as findings of fact in this

matter.

ORDER

The petitioner’s request to expunge the finding that he

sexual |y abused L.P. is denied.

REASONS

The Departnent for Children and Famlies (DCF) is
required by statute to investigate reports of child abuse and
to maintain a registry of all investigations unless the
reported facts are "unsubstantiated". 33 V.S. A 8§ 4914,
4915 and 4916.

The statute further provides:

A person may, at any time, apply to the human services

board for an order expunging fromthe registry a record

concerning himor her on the grounds that it is not

substantiated or not other- w se expunged in accordance

with this section. The board shall hold a fair hearing

under section 3091 of Title 3 on the application at

whi ch hearing the burden shall be on the Comm ssioner to

establish that the record shall not be expunged.

33 V.S. A 8§ 4916(h)
The petitioner relies heavily upon what he believes were

poor procedures and processes as well as delays in the

investigation of this case as a ground for expunging the
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findings in this case. The findings above nake it clear that
the adm nistrative delays in this nmatter were largely
occasioned by the petitioner’s difficulty in nmanaging his
review fromprison, without an attorney, and from his own
m st aken actions in going to the wong forumfor his appeal.
Once he was in the correct forum the appeal itself took
| onger than usual because many steps were taken to protect
this physically-absent petitioner’s rights by insuring that
he had advance witten access to all evidence relied upon at
the hearing and by continuing the hearing as necessary when
probl ens arose that he needed to address such as calling
ot her witnesses and review ng testinony by neans of copies of
tape recordings in order to prepare his cross-exam nation,
rebuttal and witten argunents. The petitioner cannot
conplain that the extraordinary procedural care taken in his
case should now be a ground for dismssing the matter on its
merits.*

It is not necessary to rule on whether DCF (now DCF)
used poor procedures in the investigation of this conplaint
because hearings before the Board are de novo, mneaning that

all the facts are tried all over again in this forum Inre

4 The petitioner was advised early on that the hearing on his appeal could
have waited until his release fromprison. It was his choice to proceed
with the hearing while incarcerated.
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Bushey- Conbs, 160 Vt. 326 (1993). |In order to maintain its

burden of show ng that the substantiation should be upheld,
DCF is first required to show that the registry report is
based upon “accurate and reliable information.” See 33
V.S.A 8 4912(10). In this case the Departnent's 2000 report
of the abuse in question has been shown to be both accurate
and reliable as to the facts, inasnuch as it is supported by
hi ghly credi bl e evidence introduced at the hearing, nanely
the direct testinony of the victimcorroborated by the
testinmony of the three persons to whom she first made the
report in 1999. Contrary to the petitioner’s assertion, DCF
is not required to provide nedical evidence from 1990 or
currently that this event occurred. The credible testinony
of the victimis sufficient to neet its burden. The
petitioner had the right and opportunity to present nedical
or other evidence that would refute the allegations of the
petitioner but, save his own testinony denying the incident,
he failed to do so.

The second burden of the Departnent is to show that a
reasonabl e person would believe that a child has been abused
or negl ected based on these facts. The statute at 33 V.S A

8 4912 defines sexual abuse, in pertinent part, as follows:
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(2)

(8)

An "abused or neglected child” nmeans a child whose
physi cal health, psychol ogi cal growth and

devel opment or welfare is harmed or is at
substantial risk of harmby the acts or om ssions
of his or her parent or other person responsible
for the child's welfare. An "abused or negl ected
child" also neans a child who is sexually abused or
at substantial risk of sexual abuse by any person.

"Sexual abuse" consists of any act or acts by any

person invol ving sexual nolestation or exploitation
of a child including but not limted to incest,
prostitution, rape, sodony, or any |lewd and

| asci vi ous conduct involving a child.

In this case it nust be concluded that the facts

establ i shed by DCF denonstrate that the petitioner “sexually

abused”

his cousin’s daughter, L.P., within the neani ng of

the above statute. Therefore, the petitioner's request to

expunge the report fromthe Departnent's child abuse registry

must be deni ed.

HHH



