STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 18, 364

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals a decision by the Departnent of
Prevention, Assistance, Transition, and Health Access (PATH)
denyi ng coverage of orthodontic treatnent under the Medicaid
program This matter came before the Board in March, 2004 at
which tinme it was remanded to the hearing officer to review
the record and to anend the findings and recommendation if

war r ant ed.

FI NDI NGS OF FACT

1. The petitioner is currently fourteen years old and
under the care of an orthodontist for a nunber of
mal occl usi ons. On February 4, 2003, her orthodontist applied
for authorization from PATH to cover “Conprehensive
Orthodontic Treatnment” for the petitioner.

2. The request was made on a form supplied by PATH
whi ch contains a list of criteria to be checked off by the
orthodontist. |If two of the mnor or one of the nmjor

criterialisted are net, the child is considered to have a
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severe condition. The petitioner’s orthodontist described her
as having Cass Il, division Il mal occlusions and mandi bul ar
retrograthia. He checked off that the petitioner has “two

bl ocked cuspids per arch (deficient by at |east 1/3 of needed
space)”, “crowding per arch (10+mm” and “deep traumatic bite
i mpi ngi ng on her palate.”

3. PATH s dental office reviewed the request and
determ ned that the only criterion actually net is the deep
bite inpinging on her palate. PATH found that the cuspids
were not actually bl ocked and the degree of crowding was 3-4
mm not 10+mm  The petitioner and the orthodontist were
notified that her request was denied on February 14, 2003.

4. The petitioner’s orthodontist agrees that the
petitioner does not exactly nmeet nore than one of the listed
criteria (the deep bite inpinging on her palate) but he says
that the petitioner has conditions which still pose a
significant health risk for her. He believes that the bl ocked
cuspids and crowdi ng he found are functionally and nedically
significant regardl ess of what kind of neasurenent is involved
in the problem

5. In addition to the problens he originally checked
off, the petitioner’s orthodontist has also found that the

petitioner has early synptons (clicking in the joint) of
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t enpor omandi bul ar joint disease (TMD) due to a post-I| ocked
position in her lower jaw, two partially bl ocked and
anteriorally displaced cuspids and a mandi bul ar bicuspid in
conpl ete buccal cross-bite.

6. It is the opinion of the petitioner’s treating
orthodontist, a specialist with close to thirty years of
experience, that failure to treat these conditions through
orthodonture wll create a significant |ikelihood that her
mal occl usions will worsen causing a breakdown of supportive
bone around the upper teeth. He is particularly concerned
that without repositioning of the retrograthic | ower jaw that
the petitioner will have a significant |ikelihood of increased
wor seni ng of her TMD and irreversible derangenent bilaterally
of the joint conplex. This will lead to a conprom se of her
ability to chew, and to function orally wthout pain. The
exi stence of the other mal occl usions which have resulted in a
dysfunctional cuspid relationship will also, he feels,
significantly increase the possibility that the TMD probl em
will worsen. He feels that there is no other course of
treatment than conprehensive orthodonture that will address
t hese problens. Wthout this treatnent, he fears she nay need

expensi ve and nore conplicated surgery.
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7. On Decenber 5, 2003, the petitioner’s nolds, X-rays
and records were reviewed by PATH s expert in orthodonture, a
speci ali st of experience equal to the treating orthodonti st.
Wth the exception of the TVMD, he agrees that the petitioner
has the mal occl usi ons descri bed by her orthodontist. However,
he descri bes those conditions as being only noderately severe.
He believes that the petitioner is not likely to experience
the I oss of her dentition fromthese conditions al one absent
t he presence of plaque and bacteria. He believes that there
is a functional difference between conditions that have
di fferent values, for exanple 3-4mm of crowdi ng versus 10 nm
of crowding. He describes the degree of cuspid bl ocking as
not ideal but as functionally adequate. He believes the
buccal cross-bite could be a future probl em but presents none
now. He says that the petitioner’s condition is not
handi cappi ng and that she is not likely to | ose her
functioning or need surgery in the future. Wth regard to the
TMD, he could not tell whether she actually has it w thout

exami ni ng her, which he did not do.! However, he believes

Y I'n his opinion, the consultant attenpted to rely on the observation of

yet anot her consultant who saw the petitioner and reported that she did

not appear to have TMD. As the second consultant’s report is not in the
record, the first consultant’s repetition of that report was rejected as
hear say.
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that even if she does have this disease, it should be treated
with a splint and not orthodonture. O those who have TMD
synptonms, he believes that | ess than ten percent need further
treat ment.

8. The petitioner’s treating orthodontist rejects the
efficacy of treatnment of the TMD with a splint al one and
characterizes it as a tenporary neasure that nasks the
etiology of the petitioner's problemand is insufficient given
the inmpact of the other malocclusions on her TMD. It was his
opinion that the petitioner’s condition should be treated with
conprehensi ve orthodonture while she is still in the early
stages of the disease because the condition is difficult to
treat or reverse as it progresses.

9. It is found that the consultant’s opinion that an
i ndi vidual condition on the listing can exist w thout being
severe if the values adopted by PATH are not net is credible.
However, the consultant’s opinion that the conbination of
these inpairnments is not as severe for the petitioner as for
others with two listed inpairnments is found to | ack substance
because he cannot assess the severity of the petitioner’s TMD
wi t hout seeing her. 1In addition, the expert’s opinion that
the petitioner’s condition is “not handi capping” is

meani ngl ess as he did not explain how he defines that term
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10. The petitioner’s orthodontist, who, unlike the
consul tant, has seen the petitioner’s dentition several tines
is found to be nore credible in his opinion that the
petitioner has TVMD, as well as the other described
mal occl usi ons and that orthodonture is the treatnment nost
likely to neet with success and to prevent future
conplications fromthis disease. Hi s opinion that a splint
can be an appropriate additional treatnment to orthodonture but
alone is only a tenporary stopgap nethod of treatnent for the
particul ar conbi nati on of TMD and ot her nal occl usi ons which
the petitioner experiences is found to be credible as he is

the expert nost famliar wth her condition.

ORDER

The deci sion of PATH denyi ng orthodontic coverage is

rever sed

REASONS
Wiile the petitioner may not have orthodontic conditions
that match up with the “major and m nor nal occl usi ons” adopt ed
by PATH in M5622, she is not precluded fromreceiving
orthodontic treatnment if it is necessary for treatnent of
t enpor omandi bul ar joint disease. See Fair Hearing No. 15, 885.

That is because in addition to treatnent of the |isted
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mal occl usi ons, PATH al so specifically covers treatnent for
“tenpor omandi bul ar joint disorders” under M21.4. The Board
has repeatedly said that “dental services cannot be denied to
a recipient when they are needed to alleviate a clearly
covered condition even if a by-product of the treatnment is the
provi sion of some treatnment that is usually not covered.

See Fair Hearing Nos. 10,379, 11,207, 11,625, 12,180, and

13, 978.

In April of 1999, at a time subsequent to the above Board
deci si ons, PATH adopted a regulation attenpting to limt the
type of treatnent that can be rendered for TMD:

Non-surgi cal treatnent of tenporonmandi bul ar joint

disorders is limted to the fabrication of an occl usal

orthotic appliance (TMJ splint).
M621. 4

Once PATH has determned to provide services to
aneliorate dental problenms of children, federal |aw requires
PATH to ensure that those services are “sufficient in anmount,
duration, and scope to reasonably achieve its purpose.” 42
CFR 8§ 440.230(b). There is no question here that PATH has
chosen to cover treatnent of TMD and as such nust provide
treatments of a sufficient scope to carry out the purpose of

the program that is the anelioration of TMD. PATH has

offered no justification as to why orthotic splints and



Fair Hearing No. 18, 364 Page 8

surgery are available to treat TVMD but orthodonture is not.
According to the credible testinony of the petitioner’s
orthodontist, splints are tenporarily useful but are an
ultimately ineffective way of dealing with the petitioner’s
TMD while surgery is a nore conplicated, expensive and | ess
successful way of dealing with the problemthan orthodonture.
There is no provision of a mddle-ground treatnment that is
nore permanent than orthotics but |ess invasive and expensive
than surgery. G ven these facts, it nust be concl uded that
PATH has arbitrarily limted the treatnments available for a
covered condition and has thereby provided an insufficient
scope of services to carry out the purpose of aneliorating the

petitioner’s TMD. See Brisson v. Departnent of Social Wlfare

167 Vt. 148 (1997).

In order to cure the inpermssible restriction in the
regul ation, it is necessary to read it as allowng for the
coverage of all nedically necessary treatnment for TVMD in
children. Thus, as her orthodontist has confirmed the nedical
necessity of the requested treatnment, PATH is obliged to
provide this treatnent to fulfill the regulatory purpose of
the anelioration of TMD found in M21. 4.
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