STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 18,226

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals a decision of the Departnent of
Prevention, Assistance, Transition, and Health Access (PATH)
termnating his Food Stanps for failure to cooperate with work
requi renents. The issue is whether the petitioner should be

exenpted fromwork requirenents for nedical reasons.

FI NDI NGS OF FACT

1. The petitioner is a forty-three-year-old nman with a
| ong work history as a carpenter and construction |aborer. He
had a mld stroke in 1994 after which he was retrained as a
truck driver. He injured his back in 2001 and has not worked
since that tinme due to back spasns when driving. He applied
for expedited Food Stanmps in July of 2002. At that time the
PATH worker told the petitioner that recipients had to
participate in work activities unless they were nedically
exenpted. The petitioner said he had a nunber of nedical

probl enms whi ch keep him from working. The PATH wor ker gave
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the petitioner a nedical exenption formwhich the petitioner’s
returned on July 8, 2002.

2. The petitioner’s physician checked “yes” to the
guestion asking whether the petitioner had a nedical problem
that would exenpt himfromtraining or enploynment
requi renents. He stated that the petitioner had injured his
upper back in Cctober of 2001 and had a current ankl e sprain.
He expected the situation to continue for three nore nonths.
However, he also said that the petitioner could work full tine
in sedentary enploynent so |ong as he coul d change positions.

3. The PATH worker reviewed this formand told the
petitioner that it was insufficient to exenpt himfrom work
requi renents because it said he could engage in sedentary
enpl oyment. On July 11, 2002, the petitioner signed a copy of
his “work registrant’s responsibilities and rights” which set
up an interview with DET on July 17, 2002. This docunent
advi sed himthat he had to go to all schedul ed interviews or
call DET if he could not attend. He was also told that he
only had to accept jobs that were suitable for his physical
condi tion.

4. The petitioner reported for a group orientation
nmeeting at the Departnent of Enploynment and Training (DET) on

July 17, 2002 at which time a DET counsel or expl ai ned the
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rules of the work search program and gave each participant a
witten summary of the programrequirenents and expectati ons.
Featured promnently at the top of the witten summary in bold
letters was the requirenent to search for work for 20 hours
per week and to bring the work search fornms to the office
every Wednesday between the hours of 1:00 p.m to 3:30 p. m
The witten summary al so advi sed participants to i nformthe
DET counselor if they matched a “list of exenptions” including
t he foll ow ng:
“I'f your physician states that he/she does not want you
working, i.e., due to an operation or injury. If your
physician certified that you are physically or nentally
unfit for enploynent, a medical formhas to be sent to
PATH from your physician stating how | ong you will not be
wor ki ng.”
Participants were given the DET counsel or’s tel ephone nunber
and told to call if they could not make the Wednesday
reporting day or had other questions. Participants were
warned that failure to call or show up on Wednesdays woul d
lead to a referral to PATH for nonconpliance which could | ead
to the | oss of Food Stanps.
5. The petitioner did not notify the DET counsel or that
he m ght be eligible for an exenption. The petitioner’s DET

counsel or was on | eave during several of the follow ng weeks

and the Wdnesday work search neetings were conducted by an
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assistant. Records kept by the assistant showed that the
petitioner never canme to the office during the Wdnesday
reporting period and never conmuni cated by tel ephone or in
witing that he was having any difficulty in doing so to PATH

6. The DET counsel or di scovered this situation when she
returned fromher |eave in Septenber 2002. On Septenber 20,
2002, she sent the petitioner a “conciliation” |letter advising
hi mthat he should have filed eight work search forns by that
time but that he had filed none. He was instructed to call or
cone into the DET office before Septenber 27, 2002 to discuss
the matter or a notice of non-conpliance would be sent to
PATH. The petitioner was told again that he should |l et DET
know i f he was under a doctor’s care and whether there were
restrictions on his working which would have to be docunent ed.
A copy of this letter was al so sent to PATH. The petitioner
says he tried to contact DET but DET had no record of such a
contact and notified PATH of the fact on October 2, 2002.

7. On Cctober 3, 2002, PATH nuiled the petitioner a
notice that his Food Stanps woul d be term nated on Novenber 1,
2003 due to his failure to conply with Food Stanp work
requi renents. The petitioner was advised that he could
reapply after one nonth or as soon as he renoved the

di squalification by participating in work requirenents.
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8. Shortly after this letter was mail ed, PATH received
a new nedi cal exenption formthe petitioner’s physician (not
the sane one who filed the original exenption formin July)
saying essentially the sane as the July statenent. Again the
physi ci an checked “yes” to the petitioner’s having a nedi cal
condition that would justify exenption fromtraining or
enpl oynment due to back pain that was expected to |ast for one
month. This physician also said that the petitioner could
work full-time in other enploynment so long as there was no
l[ifting or prolonged sitting and standing. She characterized
his “options as extrenely limted.”

9. The PATH wor ker reviewed that report and deci ded
that it was still insufficient for an exenption because the
physi ci an had said he could do full-tinme enploynent with
limtations. She felt it was up to DET to refocus himon a
different line of work. She did not comunicate this
determ nation to the petitioner but she did tell himthat the
original determnation that his Food Stanps would stop on
Novenmber 1 would stand. The petitioner filed a request for a
fair hearing on Decenber 24, 2002.

10. At the hearing held on April 10, 2003 the petitioner
presented nore nedi cal evidence fromhis physician dated

February 26, 2003. That docunent said that the petitioner
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suffers from persistent upper back pain that was treated
t hrough physical therapy and nedi cation. The physician says
the petitioner never took the nedications and stopped physi cal
t her apy because of insurance problens. He does experience
pain in his upper spine which is better with rest and worse
with lifting. She did not feel he could return to carpentry
or truck driving because they required lifting or sitting in
one position for a prolonged period of tinme. She did feel the
petitioner could perform“sedentary” work as that termis
defined in the Social Security regulations:
Work involving “lifting no nore than 10 pounds at a tine
and occasionally [up to one third of an eight-hour work
day] lifting or carrying articles |like docket files,
| edgers, and small tools. Although a sedentary job is
defined as one which involves sitting, a certain anmount
of wal king and standing is often necessary in carrying
out job duties.

11. The petitioner does not agree with his physician
that he can do sedentary work due to his constant pain and
difficulty in using his legs which tend to buckle. He says he
al so has personality problens which make it difficult for him
to deal with people. He asked to | eave the record open to
provi de further nedical evidence but provided nothing within

two nonths of the hearing. He also pointed out that in spite

of his docunented restrictions, DET notified himof a
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denolition and reconstruction position which was available in
Novenber of 2002.

12. Based on the nedical evidence presented at hearing,
it nmust be found that the petitioner’s condition is as his two
physi ci ans have said and that he is capable of doing full-tine

sedentary work.

ORDER

The Departnent's decision is affirned.

REASONS

When an adult w thout children applies for Food Stanp
benefits, regulations in that programrequire that PATH screen
the applicant to see if it is appropriate to refer that
i ndi vidual for the work program supervised by DET. F.S. M
273.7c(2). In the petitioner’s case the work programis an
ei ght -week intensive (20 hour per week) supervised work
search. F.S M 273.7f(1)(i). The regulations contain a
nunber of exenptions from participation in work prograns,
i ncluding that for persons who are “physically or nentally
unfit for enploynent”. F.S.M 273.7b(1)(ii). An exenption
under this regulation requires nedical certification froma
i censed physician which is paid for by PATH F. S M

273.79(2)(b). “Unfit for enploynent” is not further defined
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in the regulations. Forms used by PATH to nmake this
determ nati on denonstrate that it has a policy of using
criteria for engaging in substantial gainful activity found in
both the state Medicaid and federal Social Security prograns.
20 CF.R 8 404 et seq. The petitioner does not argue that
the criteria used are illegal or unreasonable.

The evi dence shows that the petitioner has been unable to
denonstrate that he neets PATH s criteria for “unfit for
enpl oynment.” The petitioner has presented three nedical
reports to PATH which show that he is unable to return to his
prior enploynment as a construction worker or truck driver.
However, those reports also show that the petitioner is able
to engage full-tine in sedentary enploynent so long as it does
not require unrelieved sitting or standing. The petitioner’s
physician may be correct that the limtation to this type of
enpl oynent significantly limts the petitioner’s enpl oynent
options but it does not conpletely elinmnate those options and
does not excuse the petitioner fromengaging in a search for
such work. Under the regulations, the petitioner will not be

required to accept work that is physically unsuitable for him
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F.S.M 273.7i(2)(ii).* 1t cannot be found that PATH erred in
determ ni ng, based on the evidence provided by the petitioner
hi msel f, that he was not eligible for a nedical exenption.

Because the petitioner was not eligible for an exenption
and did not follow through with his work requirenents, he was
sanctioned for a nmonth or until such time as he participated
in the work requirenent. The petitioner takes issue with the
process enployed in determ ning that he should be sancti oned,
particularly the fact that he received no formal notice that
his medical reports were insufficient to exenpt himfromthe
wor Kk requi renment .

The regul ations do not call for a formal notice of and
appeal right for this particular determ nation. The
regul ations require that referral to DET be nade based on the
exenption decision. F.S.M 273.7c(1). A subsequent refusa
or failure to conply results in a conciliation letter in which
the participant is given an opportunity to be heard with
regard to the reasons for his refusal or failure. F.S M

273.79(1)(ii). If the participant does not take advantage of

! The petitioner presented evidence that in Novenber 2002, DET sent him

i nfornmati on regarding a heavy labor job for which he is physically

i ncapable. Presumably the petitioner put this into evidence to show that
DET would require himto do work that is beyond his capabilities. However,
the petitioner never attended an interview with DET at which he could have
explained his linmtations.
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this opportunity or if PATH finds after the conciliation

di scussion that there was not “good cause” for failure to
conply, a notice of adverse action is sent to the petitioner
telling himof the sanction. F.SM 273.7g(1)(iii). That
notice of adverse action tells the participant of his right to
a fair hearing, at which tine he may appeal “state agency
actions such as exenption status . . . if the individual
believes that a finding of failure to conply has resulted from
i mproper decisions” on this matter. F.S. M 273.7g(1)(vi). |If
the participant appeals within the advance notice period, that
is before the action is taken, benefits continue pending the
outcone of the hearing. F.S M 273.15k(1).

The regul ati ons above offer several opportunities to be
heard with regard to any cl ai ned exenpti on before Food Stanp
benefits are sanctioned. The petitioner here could have
call ed the PATH worker for a further explanation of why he was
not exenpted fromwork. He could have attended his work
search appointnent and told the DET counselor that he felt he
was not physically able to performany job. That assertion
woul d have resulted in an internal review or conciliation
nmeeti ng at which he could have di scussed the reasons he felt
he could not work and coul d have received further explanations

of PATH s referral decision. Wen he received the adverse
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notice action for failure to engage in work search and the
conciliation process, he could have appealed within the first
ten days or so and continued to receive his benefits while his
appeal was pendi ng.

The petitioner, however, did not take advantage of any of
t hese opportunities. He repeatedly failed appointnents,
ignored letters and did little or nothing to communicate with
PATH for over eight weeks while he continued to receive Food
Stanp benefits. He did not appeal the sanction notice for
over ten weeks after it was received by himand appears to
have done nothing in the neantine to talk with his worker or
attenpt to cure the sanction. Wen he did finally take
advant age of the opportunity to be heard, he could not show
that PATH s origi nal decision was incorrect and insisted that
t he nedi cal evidence he hinself had presented was incorrect.

It cannot be found on these facts that the petitioner was
denied his rights under the regul ati ons or under general due

process of law requirements. See Goldberg v. Kelly 397 U. S

254 (1970). He had several opportunities to be heard before
his Food Stanps were sanctioned but di sengaged fromthe
process that m ght have aneliorated his concerns. It has been
shown now that PATH was correct in its determ nation that he

was not exenpt and the petitioner has not | ost any benefits to
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whi ch he woul d have been entitled. As the decision of PATH is
consistent with its regulations, the Board is bound to uphold
its decision. 3 V.S A 8 3091(d), Fair Hearing Rule 17. The
petitioner is free to reapply at any tinme and to present new
evidence of his lack of fitness for work if he is able to
obtain a medi cal opinion supporting his contention.

HHH



