STATE OF VERMONT

HUVAN SERVI CES BOARD

In re ) Fair Hearing Nos. 18, 158
g
) 18, 187
Appeal of ) & 18, 218
)

| NTRCDUCTI ON

The petitioner appeals three decisions of the Departnent
of Prevention, Assistance, Transition, and Health Access
(PATH) whi ch have been consolidated at her request. The first
is a decision that the petitioner is eligible for a “rooner”
benefit only in the honme heating fuel assistance program The
second is a denial of the petitioner’s application for crisis
fuel assistance due to a transfer of assets which could have
been used to provide fuel. The third is a denial of the
petitioner’s application for “essential person” benefits based
on her refusal to provide information regarding the essenti al

person’s incone and resources.

FI NDI NGS OF FACT

1. The petitioner is an eighty-eight-year-old woman who
lives with and is cared for by her sixty-one-year-old nephew
in a six-bedroom honme which he has owned for about twenty-five
years. The petitioner noved in with her nephew in Novenber of

1999. In Septenber of 2001, the petitioner gave her nephew a
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“general power of attorney” authorizing himto “perform al
acts, deeds, matters and things whatsoever concerning [the
petitioner’s] property and personal affairs necessary and
advi sabl e” as he sees fit on her behalf. Pursuant to this
authority it is the nephew who has actually filed the
applications for benefits in both cases and has appeared with
her attorney at the hearings.

2. The petitioner’s sole source of inconme is $624 per
month from Soci al Security Disability and SSI inconme. The
petitioner has no current assets but did own two hones, one in
Vernont and one in Florida. The titles to both of those hones
were transferred to the petitioner’s nephew in 1999. The
nephew did not pay the petitioner for the homes. He contends
that the petitioner transferred themto himas conpensation
for care he gave both her and her |ate husband over a nunber
of years. The nephew sold the two properties for a conbi ned
net gain of $120, 000.

3. Sonetine in late 2001, the petitioner applied through
her nephew for Food Stanp and fuel benefits. She disagreed
wi th PATH about its decisions with regard to her applications
and filed appeals. 1In the course of those appeals, which were
| ater withdrawn, a great deal of confusion was apparent

regarding the petitioner’s living situation which was



Fair Hearings No. 18,158, 18,187, and 18, 218 Page 3

inconsistently reported on the different applications. At
that time, the hearing officer suggested to the petitioner
that she clarify and formalize her living and working
rel ati onships with her nephew to avoid such problens in the
future.

4. The petitioner’s nephew, acting on her behalf,
consulted an attorney, and with his assistance drew up a
“l ease and enpl oynent agreenent” dated February 8, 2002. That
docunent stipulated that the petitioner would | ease the entire
home owned by her nephew for $400 per nonth. She was al so
entirely responsible for the electric bill, phone bill and
heating bill for the hone. The docunent also stipulated that
t he nephew could continue to live in the hone to provide care
for the petitioner, which was laid out in sonme detail in the
docunent. For these services the petitioner was to pay the
nephew $600 per nonth in addition to allowing himto live in
the hone. The agreenent could be term nated by either party
upon thirty days advance notice to the other.

5. Wien the petitioner’s inconme decreased later in
2002!, a new “l ease and enpl oyment agreement” was drawn up

whi ch contai ned the sane provisions as above but changed the

The petitioner had been receiving Essential Person benefits which were
term nated during 2002.
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anount for caretaker services to $224 per nonth. This |ease
obligated the petitioner to pay the entire amount of her

i ncome towards the rent and caretaker services. Even though
her entire inconme was consuned by those expenses, the |ease
further obligated her to pay all of the utilities for the
hone.

6. The nephew s nane is on the petitioner’s bank
accounts and he w t hdraws whatever she owes to himfromthose
accounts. He admts that she has insufficient income to pay
for the care, the rent, the home’s utilities, her own food,
her personal expenses and her nedical co-paynents. He says he
of ten pays these anounts out of his own salary.

7. On August 13, 2002, the petitioner applied for fuel
assi stance through her nephew. In her application, she
reported that she rents the entire six-bedroom house as
opposed to just renting a roomin the hone of her nephew and
t hat she was responsible for paying the entire heating bill.
She descri bed her nephew as a person who lived in her hone as
her “caregiver” and as such gave no information on his
resour ces.

8. On Septenber 19, 2002, the Ofice of Honme Heating
Fuel Assistance notified the petitioner that she woul d be

eligible for a $50 one-tine benefit as a “rooner” in the
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househol d. The Chief of the program advised the petitioner
t hat she had been so classified based on the fact that the
owner (the nephew) also lived in the honme full-tine and had
represented to PATH in COctober of 2001 and Decenber of 2001
that he was the live-in ower of the home when he got
assi stance fromthemat that tine for weatherization benefits.
9. Cctober 21, 2002, the petitioner’s attorney contacted
PATH saying that it was incorrect to consider the petitioner a
“rooner” and that she should be considered the “head of
househol d” tenant of the entire property based on the | ease
entered into wth her nephew. Furthernore, he argued that
none of the nephew s incone could be considered since he |ived
in her hone for the purpose of providing necessary care to
her. He provided PATH with a copy of the agreenent.

10. The fuel assistance programchief replied to the
petitioner’s attorney on Novenber 14, 2002 that he woul d not
consider the petitioner the “head of househol d” because the
home was owned by her nephew, because as a person with her
power of attorney he is required to provide her with living
guarters; because the nephew has total control over her
financial affairs; and because the nephew had al ready

represented that he was the owner-occupant of the prem ses in
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prior dealings with PATH in October and Decenber of 2001. The
nephew was urged to file his own application for fuel.?

11. The petitioner appeal ed on Novenber 20, 2002.
Subsequent to this appeal, the petitioner applied on Novenber
26, 2002 for “crisis fuel” assistance. That assistance was
denied to the petitioner because she had not used her assets
to prevent a hone heating crisis. This decision was based on
her transfer of her Vernont hone to her nephew. At that tine,
PATH was not aware that the hone in Florida had al so been
transferred to the nephew. PATH also notified the petitioner
that if she had not had an appeal pending of her “rooner”
status she al so woul d have been denied for that reason as
“roonmers” are not eligible for this assistance. The
petitioner appeal ed that decision on Decenber 3, 2002.

12. Based on the above facts, it cannot be found that the
petitioner is anything other than a “rooner” in her nephew s
home. The | ease entered into by the petitioner is a sham
constructed for no other reason than to allow the nephew to
recei ve heating assistance for his home w thout going through

the application process. There was no rationale offered as to

2 The nephew was advi sed by PATH at the hearing that it does not count
vehicl es as resources for the fuel programand urged himagain to reapply
for his own assistance.
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why the petitioner, a frail elderly woman, woul d need to rent
a six bedroom hone and incur the substantial heating and
utility costs which go with such a home. Neither was there
any explanation offered as to why the petitioner would enter
into an enpl oynent and housi ng contract which she clearly had
no financial ability to perform Furthernore, based on the
yearly taxes (see paragraph 12 bel ow) and size of this hone,
it is unlikely that the fair market rental of this honme could
be as little as $400 per nonth. Finally, the petitioner had
no real right to exclusively occupy the prem ses as her nephew
had a right to live in the prem ses under the | ease and as he
could end the “lease” at any time with thirty days’ notice.

It cannot be found under these facts that the petitioner is

t he head of househol d of the prem ses for which heating

assi stance i s sought.

13. On Novenber 12, 2002, the petitioner applied for
Essential Person benefits at the PATH district office. At
that time she reported that in addition to her inconme she had
$5.00 in a joint savings account with her nephew. She
reported as well that her nephew had $25.00 in a checking
account and owned sone vehicles but did not provide any
details about the vehicles. She also reported that her nephew

owned a farmand the hone in which they Iive and that she paid
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$400 per nmonth to rent that home. She further reported that
her nephew has no nortgage but had a property tax liability on
t he home of $17,000 per year. Finally, she reported that she
pays all of the utilities and that her nephew paid the taxes
and nmai nt enance on the vehicles.

14. Pursuant to this application, an interview was set up
for Novenber 15, 2002 which was postponed until Novenber 22.
The notice of interview asked the nephew to bring in
verification of all bank accounts and vehicles for the
petitioner and for hinmself. The nephew attended the interview
and brought information regarding the petitioner but did not
bring in any information on hinself. The worker handling the
application told the nephew that she needed to see all of the
assets and resources of both the person to be assisted and the
essential person. The nephew said he would not agree to
provide any information on hinself.

15. The nephew was given a witten verification request
at the interview That notice said that PATH needed a |ist of
all vehicles owned by the nephew with the anobunt owed and the
val ue of each. PATH believed based on information it clains
to have received fromthe Departnent of Mdtor Vehicles that
the petitioner has twenty registered vehicles. This list was

to be provided by Decenber 4, 2002 and the petitioner was
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advised that without this information it could not determ ne
her eligibility for Essential Person benefits. She was al so
told that the deadline could be extended if there was
difficulty getting the information and that she should call if
she needed an extension or had any questions.

16. Wien no information had been recei ved by Decenber 4,
the eligibility worker nailed another |etter on Decenber 5,
again asking for a list of all vehicles owed by the nephew
with the value of each and the amount still owed, if any.

This notice advised the petitioner that the proof was needed
by Decenber 12, 2002. It also contained a “warning” that

wi thout this information or the provision of a good reason for
not providing it by the 30'" day after the application (which
was Decenber 12), the application would be denied. Again, the
petitioner was urged to call the worker upon receipt of the
notice if she had a problem or needed help in obtaining the
verification.

17. When the petitioner failed to respond to this | ast
letter by the deadline, she was sent a letter of denial. She
appeal ed that denial on Decenber 19, 2002. The fuel
assi stance appeal s were set for Decenber 20, 2002. However,

PATH s attorney was unable to nmake the hearing due to bad
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weat her and the matters were consol i dated and reset for

hearing on January 28, 2003.3

ORDER

The deci sions of PATH classifying the petitioner as a
“roonmer” for fuel assistance program purposes, denying her
request for crisis fuel assistance, and denying her

application for essential person benefits is affirned.

REASONS

The regul ati ons adopted in the fuel assistance program
all ow a person who is the head of or nmenber of a househol d of
a particular living unit to apply for heating assistance.
WA M 2901 et seq. The regulations distinguish between a
“living unit” and “separate living quarters” for purposes of
classifying potential recipients. The former is defined as a
place wth “one or nore roons within a permanent structure
that is used customarily as a domicile for one or nore
persons, contains bathroomand kitchen facilities specific to

that living unit, and has its own private entrance fromthe

3 PATH agreed to pay the petitioner the amount she woul d have received for
the season if she had prevailed due to the fuel hearing delay. In
addition to the $50, the petitioner was granted $445 in benefits. PATH
notified the petitioner that it would recoup the benefits if it prevailed
at the hearing.
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outside or off an enclosed hallway | eading fromthe outside
t hat does not pass through or offer open access to any ot her
l[iving unit within the structure.” WA M § 2901.1(1).

“Separate living quarters” are defined as “one or nore roons

within a living unit for which a rooner (or rooner/boarder)

fuel household . . . provides reasonabl e roomrent
(conpensation) . . . to the head of household of the living
unit . . . in return for exclusive occupation of a designated

roomor roons wWithin the living unit. To qualify as separate
living quarters the roonmer fuel household nust have excl usive
occupation of the roomor roons the roonmer fuel household uses
for sleeping.” WA M 2901.1(2). The “head of the househol d”
is further defined as foll ows:

The head of household is the person, his or her spouse,
or his or her civil union partner who is financially
responsi bl e for the cost of occupying the living unit or
separate living quarters. In the case of home ownership
t he head of household is the person whose nane appears on
the real estate deed for the living unit or that person’s
spouse or civil union partner. |In the case of a tenancy
based on a | ease or an oral contract for paynent of rent
or reasonable roomrent, the head of household is the

per son whose name appears on the | ease or the person who
has entered into an oral contract with the property owner
or his or her agent) to pay rent for the living unit or,
in the case of separate living quarters, to pay roomrent
to the living unit’s head of household or that person’s
spouse or civil union partner. In situations, in which
nore than one person qualifies as the head of househol d,

t he head of household may be any one of the persons who
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qualify or the spouse or civil union partner of a person
who qualifies as a head of househol d.

WA M 2901.1(3)

A person who is the head of household of a living unit
can be considered for a fuel assistance anount which takes
into account the cost of running the entire living unit. The
benefit comes in the formof a paynent to the fuel provider,
not to the recipient. WA M 2906.2, 2906.3 and 2906.4. In
addition, the person who is the head of a household can
excl ude any person from his household (including that person’s
inconme) who is providing caretaker or conpanionship services
so long as that person is living in a separate quarter of the
home and is provi ded housing as reasonabl e conpensation for
those services. WA M 2901.2(3)(c)(2). A person who is
designated as a “roomer”, in contrast, is limted to an
“annual benefit in the anbunt of $50.00” paid directly to the
roonmer as he or she has no separate fuel account fromthe
owner of the unit. WA M 2906(d).

The petitioner’s nephew, purportedly acting on her
behal f, has contrived to structure their household to appear
to be exactly the opposite of what it is in order to gain the
benefit of the above regulation. Although he is the owner of

record and occupant of this |arge house and has been for many
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years, he now clainms that his aunt is actually the one who is
financially responsible for all of the expenses in that she
has | eased the entire prem ses from himand has obligated
herself to pay all the utilities. The petitioner and her
nephew expect that this characterization will allow the
petitioner to be considered for a larger fuel award. They

al so expect that it will lead to the exclusion of the nephew
fromthe petitioner’s househol d because he provides caretaker
services to her.

PATH, however, is not bound by such a characterization
when it flies in the face of reason. There is no way the
petitioner could afford to pay all of the expenses of this
househol d and has no reason to undertake such a financi al
obligation other than to qualify for nore fuel assistance.
PATH was correct to characterize this situation as it really
is, an elderly woman who lives in a roomin her nephew s hone
for which she pays himrent. Furthernore, even if the
petitioner had sone legitimate reason for renting the entire
prem ses, the nephew s incone would have to be included in her
househol d. This is because he does not conpensate her for the
cost of his housing by providing caretaker services to her.

Rat her he charges for these caretaker services and pays her no
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rent in return. In this instance, the petitioner is not
eligible for exclusion fromthe househol d. *

For the above reasons, it nust be concluded that PATH was
correct in determining that the petitioner is actually a
“rooner” in her nephew s hone and is thus entitled to a $50
annual heating subsidy. As a rooner, the petitioner has no
direct liability to pay a fuel provider herself and thus is
not in a position to stave off any “enmergency” by obtaining
fuel assistance.® As such she is not eligible for crisis
assi stance. WA M 2950 et seq. Her nephew, as the owner of
t he house and the head of household of his own living unit may
make his own application for fuel assistance if he is unable
to provide heat to the house. He may al so apply for seasonal
fuel assistance for hinmself as he has been advi sed by PATH
Because the petitioner is ineligible as a “roonmer” to receive
assi stance under the crisis fuel program it is not necessary
to consi der whether she is disqualified because she m sused
her resources in the past.

The final issue which the petitioner has brought before

the Board is the denial of her application for Essenti al

4 This could be different if the nephew provided “medically necessary
personal care” to the petitioner but no evidence was provided on that
issue. This is a npot point since it cannot be found that the petitioner
is the “head of household.”
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Person benefits. She has argued in her brief that her nephew
is an essential person and as such she is entitled to
benefits. The petitioner m sunderstands, however, that PATH
has taken no position yet as to whether the petitioner is or
is not an essential person. The petitioner has been denied at
this point because she allegedly failed to cooperate in
providing informati on needed to assess her eligibility.

PATH s regul ati on governing the Essential Person program
requires it to grant or deny an application within 30 days.
WA M 2712.1. The regul ation goes on to say that the
application may be deni ed when an applicant fails to do his or
her part in the eligibility investigation and thus prevents a
decision within the thirty day period. 1d. Specifically, the
regul ation allows a denial when “an applicant fails to give
necessary information or proofs asked for or takes |onger than
expected wi thout explaining the delay.” |I|d.

In this case, the petitioner was asked orally and in
witing on two occasions to provide information on the
resources and i ncone of her nephew as part of the application
process. She was given a deadline that was thirty days away

fromthe date of her application. She was warned that her

5> The crisis fuel assistance program pays certified fuel providers on
behal f of persons who have accounts with them



Fair Hearings No. 18,158, 18,187, and 18, 218 Page 16

failure to give this information would result in her denial
The petitioner not only failed to provide this information but
i ndi cated, through her nephew, that she refused to provide
this information. The only issue which nust be determ ned at
this point is whether PATH needed this information to
determne the petitioner’s eligibility for these benefits.

The Essential Person regulations require verification of
“all income and resources” reported on an applicant’s
statement. WA M 8§ 2714.4. The application form asked the
petitioner for the inconme and resources of the person for whom
she is claimng benefits. The petitioner says this is not
rel evant since her nephew is essential to her care regardl ess
of his financial circunstances. However, that argunent
i ndi cates a grave m sunderstandi ng of the program whi ch was
promul gated to provi de cash assi stance paynents to cover the
“needs” of an essential person. WA M 2700. This is not a
program whi ch pays wages to persons who assi st disabled
persons but rather provides “benefits” to essential persons
who are “needy.” See WA M 2750. The regul ations
specifically provide that the essential person assistance

gr oup

“. . . whose resources and inconme nust be counted
together for the eligibility tests, includes any of the
foll ow ng persons living in the same househol d:
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an aged, blind or disabled person; and
an aged, blind, or disabl ed spouse; and/or

an ineligible (not eligible for SSI/AABD or ANFC) spouse
of the aged, blind or disabled person; and/or

a non-spouse essential person.
WA M 2752

Under this regulation, the resources and inconme of both
the petitioner (the aged person) and her nephew,
(the non-spouse essential person) nust be counted together to
determ ne the household’s eligibility for essential person
benefits since they are living together in the sane
househol d.® PATH cannot deternine the household’ s eligibility
wi t hout the inconme and resource information of the essential
person (the nephew). As the household has refused to provide
this information to PATH, it was correct in denying the
application and its decision nust be upheld by the Board.
Fair Hearing Rule 17, 3 V.S.A 8§ 3091(d). The household nmay,
of course, reapply again at any tinme, provide this information

to PATH and receive a determnation on eligibility.

6 Unlike the fuel assistance program this program does not allow persons
l[iving in the same dwelling to break thenmselves into “rooner” units for
pur poses of defining the househol d.
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PETI TI ONER' S REQUEST FOR RULI NGS ON FACTS AND LAW

Paragraphs 1, 2, 6, 13, 14, 16, 20, 22, and 24 shoul d be
granted. Al others should be deni ed.
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