STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 18,112
g

)

Appeal of )

| NTRODUCTI ON

The petitioner appeals a decision by the Departnent of
Prevention, Assistance, Transition, and Health Access (PATH)
denying prior approval under Medicai d/ Vernont Health Access
Plan (VHAP) for surgery the petitioner's wife underwent in
Oct ober 2002. The issue is whether the failure of the
petitioner's doctor to have foll owed Medicai d/ VHAP procedures
results in the petitioner being held harm ess fromany attenpt
by the doctor to bill the petitioner for the service.

DI SCUSSI ON

The follow ng facts alleged by the Departnent are not in
di sput e. The petitioner's wife is a recipient of VHAP. On
Cct ober 28, 2002 the petitioner's wife underwent a
hysterectony. The surgery was schedul ed at | east four days
before it was perforned.

The day after the surgery, on Cctober 29, 2002, the
surgeon faxed to the Departnent a request for prior approval
for coverage of the surgery under VHAP. The Departnent had

not received such a request before this tinme. The Departnent
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deni ed the request for prior approval because it was not
submitted prior to the surgery itself. There is no indication
that the delay in filing the request for prior approval was
due to anything other than oversight on the part of the

sur geon.

The Departnent has provided the petitioner and the Board
with the followng witten statement of its position in the
matter:

According to Medicaid regul ations and the Medicaid
provi der agreenent, to which all Medicaid providers are
bound, prior authorization is required before the service
is rendered.! In this case, [doctor] requested prior
aut hori zation on Cctober 29, 2002 one day after the
surgery [petitioner] received. Also according to the

Medi cai d provider agreenent:

"Once Medicaid has been billed, the provider nay not
bill patients for any reason except the foll ow ng:

Medi cai d co-paynents and deducti bl es have not been
pai d; or

! There is an exception to this requirement if the service or itemis
rendered for urgently needed care and if the urgent care is required
out si de of normal OVHA busi ness hours. To nake sure this request did not
nmeet that exception, a nurse at OVHA contacted [doctor's] office on

Cct ober 30, 2002 and spoke with [name] who indicated that the procedure
was el ective and not enmergent or urgent.
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The four conditions descri bed bel ow or

If the claimis denied for lack of eligibility and
the date of service was greater than 60 days of the
| oss of eligibility; or

If the claimis deni ed because another insurer's
rules were not foll owed."

The "four conditions described bel ow' exception
refers to situations in which a source other than OVHA,
is the primary payer and OVHA (in this case VHAP) is the
payer of last resort. That is not the case in this
situation, so that exception does not apply.

Based on these facts and the Departnent's
regul ati ons and agreenents, it is the Departnent's
position that [doctor], nor (sic) other Mdicaid

provi ders, cannot now bill [petitioner] for the procedure
that was perfornmed wi thout prior authorization w thout
being in violation of the provider agreenent. |If

[petitioner] is billed for charges related to the
procedure in questions, she should contact the Ofice of
Vernont Health Access. The Departnent can then foll ow up
wi th such provider to renedy the violation

G ven that [petitioner] cannot be billed, she has
not and should not suffer any harmas a result of the
Department's denial or prior authorization for the
surgi cal procedure she received. Thus, she |acks
standing to raise a claimat this tine.

There is no dispute by the petitioner in this case that

that under the Departnent's regulations his wife's surgeon was
required to obtain prior approval of her surgery before it
coul d be covered under VHAP. See Medicaid Manual 88 MLO6 et.
seq. The Departnent has conmtted itself to the position that
it will enforce its Provider Agreenent that the petitioner be

held harm ess fromthe expense of her surgery. It should be
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noted that under his Provider Agreenent the surgeon has
certain appeal rights regarding the Departnent's decision as
it affects him Nothing in this decision should be construed
as a finding or |egal conclusion regarding such an appeal .

ORDER

The Departnent's decision is affirned.
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