STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 18, 092

)
)
Appeal of g

| NTRCDUCTI ON

The petitioner appeals a finding by the Departnent of
Aging and Disabilities (DAD) that she abused an el derly person

and should thus be placed in the Departnent’s registry.

FI NDI NGS OF FACT

1. The petitioner is a certified and |licensed nurse’s
ai de who has worked in her field for twenty-five years. Her
| ast position was a four-year stint as an aide in a geriatric
nursi ng home from which she was di scharged in August of 2001,
followng an incident wwth a resident, D. R

2. D.R, the alleged victimof abuse, is an elderly man
who uses a wheelchair. He was unable to be present at the
hearing or to testify due to failing health.

3. The incident at issue occurred on August 4, 2002 at
about 4:50 p.m, just before dinner was served at the nursing
home. At that time the petitioner observed that D.R had
pushed his wheelchair into a small kitchen off of a hallway in

the wi ng on which she was working. D.R lived in a different
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W ng but the petitioner was famliar with himbecause she had
worked with himin the past. The kitchen was about the size
of a closet and the only way to | eave in a wheelchair was to
back out. The kitchen was off-limts to residents because it
contained hot liquids, |like coffee, and residents had injured
thensel ves in the past in that area. There was a “Staff Only”
sign on the door. 1In spite of this restriction, D.R
persisted in going in the kitchen and was often told by staff
menbers to | eave.

4. When the petitioner cane to the door of the kitchen,
she saw D.R reaching into the refrigerator. She was standing
behi nd his wheel chair and could not enter the kitchen because
it was conpletely bl ocked by the wheelchair. The petitioner
testified that she identified herself and told DR in a
polite but firm manner that he was not supposed to be in the
kitchen and that he could ask the staff to get himwhat he
needed fromthe kitchen. She believes he was startled when
she spoke. He said he told her he was getting sonme ice cream
for a friend and that he could “do what he wanted” and she
should “m nd her own business”. The petitioner said that D.R
becanme agitated and began flailing his arnms and rocking the
chair. She put her hands on the back of the wheelchair to

steady it, concerned for his safety. The petitioner said that
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D.R often becones angry and conbative when he is directed to
do anything by femal e staff nenbers.

5. D.R exclained to other staff nenbers who arrived on

the scene that the petitioner had jerked his chair back and

hurt his neck.! No one but the petitioner and D.R observed

the initial contact in the kitchen but other staff nenbers
wer e nearby and either observed or becane involved in the
foll ow ng events.

6. The unit charge nurse was worki ng nearby on the
medi cation cart and was attracted to the kitchen when she
heard what she described as |oud voices. She went to the
kitchen and saw that the petitioner had her right hand on the
| eft handl e of the wheelchair and was trying to ease it out of
the kitchen. She did not see the petitioner jerk the
wheelchair. D.R, she recalls, was holding on to the doorjanb
and resisting the attenpt. She described D.R as angry, and

said that he “took a swipe” at the two of them He accused

the petitioner of having snapped his neck when she pulled the

wheel chair back. The nurse said that the petitioner was

speaking to DDR in a stern and a | ouder than usual voice and

that DR was yelling back at her. The charge nurse raised

! The underlined portions are hearsay statements which were objected to by
t he petitioner.
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her voice, told themto both stop and told the petitioner he
could not have ice creamthis close to dinner tine. D R
still refused to |leave the kitchen and the charge nurse called
sonmeone fromhis wing to cone and get him \Wen D.R was
given this information, he backed the chair out and went back
to his wing on his own.

7. Anot her |icensed aide was al so nearby when this
i ncident occurred. She said she cane out of the shower room
around the corner and saw the petitioner attenpting to
persuade D.R to conme out of the kitchen. She said the
petitioner spoke in a normal voice and she heard her telling
D.R that he could not be in the kitchen. She saw the
petitioner’s hand on the handl e of the wheel chair but did not
see the petitioner using any harsh force. She heard D. R

swearing at the petitioner and claimng that he had gotten

“whi pl ash” and that his neck had been hurt. She said the

scene did not inpress her as extraordinary and she kept going

about her business. She said she saw the unit nurse intervene
and said that DR was so difficult to deal with that she was

only able to resolve the matter by calling the charge nurse on
D.R’s unit. She said she was surprised to hear the next day

that the petitioner had been fired for this incident and

t hought it was odd that no one at the nursing hone had
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guestioned the staff to see who m ght have w tnessed the
event.
8. Fol l owi ng the incident, the charge nurse on DR ’s

W ng spoke with himabout his injuries. She said that D. R

told her that the petitioner had “yanked his neck” but he did

not conplain of pain at that tine. He also told the charge

nurse that the staff on that wing don't |like himand referred

to the petitioner as a “bitch”. The charge nurse said that

DR is usually friendly but can be tenperanental and noody
due to depression. About two hours later, he said his neck
hurt and he asked for sonme nedication. He asks for nedication
al nost daily for pain fromarthritis nostly in his back and
| egs.

9. The evening of the incident, the records show t hat
D. R asked for and received nedication for neck pain. He did
not ask for such nedication the day before nor the day after.
The records show that D.R has asked for pain nedication on
ot her occasions. The petitioner testified that when she
wor ked on his ward, he frequently conpl ai ned of neck and
shoul der pain and was nedi cated for those reasons. The charge
nurse testified that the petitioner has chronic back pain, not

neck pain.
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10. The petitioner was di scharged from her enpl oynent
the next norning after speaking with the adm nistrator and
di rector of nursing before any investigation was conduct ed.
They did not ask her what had happened.

11. The nursing home director of social services went to
speak with DR within a day or two of the event. The purpose
of her nmeeting with himwas not to investigate the incident
but to offer himsupport. She found himalert and oriented.
She described the petitioner as still upset about the

incident. He told the director that he had been visiting a

friend on the wing and had tried to get sonething out of the

refrigerator. At that point, he said a staff nenber said he

did not belong there and had “jerked” himout of the room He

said he thought the petitioner did not |like himand that they

had had conflicts in the past.

12. The above incident was reported to DAD and an
i nvestigator interviewed staff nenbers, the petitioner and
D.R and | ooked at pertinent records. The investigator
concl uded that the petitioner should be placed in the registry
because she “yanked” the wheel chair of the resident, caused
himinjury and spoke to himin an “authoritative” tone of

voi ce. That decision was appeal ed and an adm ni strative
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revi ew hearing was held on Cctober 11, 2002 which upheld the
substanti ati on.

13. A preponderance of the evidence in this case does
not show that the petitioner caused any bodily injury to D.R
It is not clear fromthe evidence that the petitioner was
actually physically injured in the kitchen as he was never
exam ned by a physician. Hearsay evidence offered that the
petitioner said his neck was injured and his request for pain
nmedi cation on a one tinme basis is not in itself sufficient to
conclude that an injury to the petitioner’s neck actually took
place. This is particularly so in light of the D.R’'s anger
about being asked to | eave the kitchen, his pre-existing
aninosity towards the petitioner and his desire to get the
petitioner away fromhim The petitioner’s testinony that she
did not yank the wheel chair appeared sincere and credible. It
was not possible to assess the accuracy of DR ’'s statenents
since he was not available to testify. 1In addition, if D.R
had been injured in the kitchen, it is not possible to tel
fromthe evidence offered whether he was injured by his own
flailing, by sone kind of an accident or by an intentional
action of the petitioner.

14. A preponderance of the evidence does not show that

the petitioner mstreated DDR with resulting nental angui sh.
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The testinmony of the petitioner was that she did not treat the
petitioner roughly or verbally abuse him \While there were no
ot her eye-witnesses during the first few seconds of the

i ncident, those that came upon the scene corroborated the
petitioner’s testinony. Hearsay evidence offered fromD. R

i ndi cates that he accused the petitioner of “yanking” his
chair but wi thout an opportunity to hear directly fromD. R

t he accuracy or neaning of his statenment cannot be
ascertained. There is no evidence that D.R accused the
petitioner of verbally abusing him although he was surely
unhappy with the nessage she gave him The evidence clearly
indicates that D.R was upset by this encounter but w thout
his testinony, it is not possible to tell by his reaction
alone if mstreatnment occurred. This is particularly so since
the evidence also indicated that D.R could be tenperanental
and had been resistant at tinmes to authority and rules at the
nur si ng hone.

15. The petitioner has been unable to obtain enpl oynment
in the nursing field based on the substantiation nade by DAD
The state |icensing board has also started a proceeding to
revoke her aide’ s |license based on this substantiation which

is pending at this tine.
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ORDER

The deci sion of DAD substantiating the abuse is reversed.

REASONS

The Conmi ssioner of the Departnent of Aging and
Disabilities is required by statute to investigate reports
regardi ng the abuse of elderly adults and to keep those
reports that are substantiated in a registry under the nanme of
t he person who conmtted the abuse. 33 V.S. A § 6906,
6911(b). Persons who are found to have comm tted abuse may
apply to the Human Servi ces Board pursuant to 33 V.S. A 8§
6906(d) for relief on the grounds that the report in question
IS “unsubstantiated”.

The statute defines “elderly adult” as an “individual who
is sixty years of age or older.” 33 V.S.A § 6902(6). Abuse
is defined, in pertinent part, as:

(1) “Abuse” neans:

(A) Any treatnent of an elderly or disabled adult
whi ch places life, health or welfare in
jeopardy or which is likely to result in
i npai rment of health;

(B) Any conduct committed with an intent or
reckl ess disregard that such conduct is |ikely
to cause unnecessary harm unnecessary pain, or

unnecessary suffering to an elderly or disabled
adul t;
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(E) Any pattern of malicious behavior which results
in inpaired enotional well-being of an elderly
or disabled adult.

33 V.S. A 8§ 6902

The purpose of this hearing is not to determ ne whether
the petitioner’s enployer had cause to term nate her or
whet her she should be able to retain her aide’ s license. The
purpose of this hearing is to determ ne whether the petitioner
abused an elderly adult as that termis defined in the above
regul ati on.

The petitioner has argued that none of DR ’'s statenents
(which are underlined above) should even be allowed into
evi dence because they are hearsay and DR is not available to
testify with regard to those statenents. She argues that her
right to confront the witness and test the truthful ness of
those statenents is violated by their adm ssion.

DAD has argued that the statenments made by D. R
during the incident are adm ssi bl e because they fall under
both the “excited utterance” or contenporaneous expression of
pai n exceptions to the rul es excluding hearsay w thout regard
to whether DR is available for cross-exam nation. See
Vernont Rul e of Evidence 803. DAD is correct that under the
regul ation utterances during the event regardi ng perceived

pain and the source of it are adm ssible, even when the person
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who uttered that statenent is not available to testify. It
appears that statenents made by D.R to his charge nurse after
the incident describing his pain are al so adm ssi bl e under
this rule as “statenents made for purposes of nedica
di agnosis or treatnent.” See V.R E. 803.

DAD argues that all of the hearsay statenents regarding
D.R 's assertions made at the hearing should be otherw se
adm ssi bl e under the Board’s own fair hearing “rel axed
hearsay” rule. That rule allows the adm ssion of hearsay
evidence to prove a fact if, in the judgnent of the hearing
officer, “application of the exclusionary rule would result in
unnecessary hardship and the evidence offered is of a kind
commonly relied upon by reasonably prudent persons in the
conduct of their affairs.” Fair Hearing Rule 12. \Wether or
not the hearing officer can or should admt statenents in
abuse cases outside of the paraneters of Vernont Rul e of
Evi dence 804a which allows for hearsay to be admtted in cases
i nvol ving young children and nentally ill adults only when the
alleged victimis available to testify, is a question that

need not be reached here since adm ssibility has been
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deternmined on other grounds.? See Inre CM 168 Vt. 389, 721

A 2d 1176 (1998).

Even though the above evidence was admtted, it is not
determ native of the issue. The hearing officer nust still
wei gh the evidence and consider it in |light of other evidence
admtted at hearing. As was set forth in paragraphs 13 and 14
above, the hearing officer did not find the statenents of D. R
when considered in conbination with all of the other evidence
to conpletely and accurately reflect the pertinent facts.

As the preponderance of the evidence does not show t hat
any facts occurred which constitute “abuse” under the above
statute, the petitioner’s request to reverse the
substantiati on shoul d be grant ed.

HHH

2 The only testinony not covered by the exceptions are those of the socia
wor ker who spoke with the petitioner later. As the hearsay statenents

of fered by her are cunul ati ve and consistent with those admtted and as
part of that hearsay statenent is helpful to the petitioner in that it
reveals the D.R’'s biases, there is no harmin admtting those statenents
as wel | .



