STATE OF VERMONT
HUMAN SERVI CES BOARD
In re Fair Hearing No. 17,989

)
)
Appeal of g

| NTRCDUCTI ON

The petitioner appeals a decision of the Departnent of
Soci al and Rehabilitation Services (SRS) revoking her |icense
to operate an Early Chil dhood Day Care facility called
"Cherished Monents I". The issue is whether the petitioner
viol ated the rul es on supervision, discipline, and safety of
chil dren and whet her SRS abused its discretion in determning

to revoke the petitioner's |license based on these violations.

FI NDI NGS OF FACT

1. Prior to the events described bel ow the petitioner
had been |licensed to operate an early Chil dhood Day Care
facility called Cherished Monents | since July 2000. 1In Mrch
2002 the petitioner opened a second facility called Cherished
Monents I1. Although this action concerns only Cherished
Monents |, the petitioner had closed both facilities by
Decenber 2002. The facilities were licensed to provide care

up to 30 infants, toddlers, and preschool children. The
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findings bel ow invol ve a continuation of problens that
occurred at Cherished Mnents |I.

2. On February 28, 2001, the Departnent's Licensing
Speci alist assigned to the petitioner's district nmade a
routi ne unannounced inspection of the petitioner's facility
and noted the follow ng problens:

a. children left in highchairs over 30 m nutes before

bei ng served food,

b. toddlers had "unguided" play with age-inappropriate

t oys,

c. one toddler was running around wth a pencil,

d. a caregiver was arbitrary in dealing with disputes

bet ween chi |l dren,

e. a caregiver threatened a child wi th punishnment and

call ed himan inappropriate nane,

f. sleeping bags used by the children had | ong cords

attached to them

g. staff was not aware of all children's whereabouts at

all times,

h. children did not wash hands before eating, playing

with a cat, and after their diapers were changed,

i. staff personnel files did not contain required

ref erences, and
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j. staff did not have witten job descriptions.

3. After discussing the results of the inspection with
the licensor the petitioner signed a form acknow edgi ng t he
above findings and agreeing to renmedy themand to notify al
parents of the inspection. The Departnent subsequently
accepted the "Plan for Inprovenent” filed by the petitioner on
March 31, 2001.

4. The Departnent's |icensor made anot her unannounced
visit to the petitioner's facility on June 20, 2001. At that
time she noted that the staff were using the sane washcloth to
clean all the children. Also, one staff nenber was observed
usi ng an age-inappropriate formof discipline (a "tinmeout") on
a very young child. Again, the petitioner acknow edged these
probl ens and submtted a Plan of Correction.

5. The licensor again visited the petitioner's facility
on Cctober 26, 2001 after receiving an unspecified conpl aint.
No violations were noted but the |icensor discussed with the
petitioner some concerns she had regarding the overall quality
of the activities offered to the children by the petitioner's
program

6. The licensor nmade unannounced visits to the
petitioner's facility on January 3 and February 2, 2002. No

viol ations were noted and the |icensor was encouraged by
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progress the petitioner seened to be nmaking in overall program
quality. The Department noted that during this tinme the
petitioner was in a period of "probation" regarding the
initial licensing of her second facility.

7. The licensor next visited the facility on June 12,
2002 foll owi ng anot her unspecified conplaint. On this visit
the licensor noted the follow ng probl ens:

a. loud nusic blaring,

b. several children continuously screeching and

fighting,

c. several children crying for prolonged periods of tine

wi t hout staff intervention,

d. not enough toys and play nmaterials to go around,

e. achildleft in a swing for over an hour, much of

whi ch he spent crying,

f. achair left in a dangerous position where children

could clinb onto it,

g. a child with a sharp buckle in his nouth

h. Jlack of staff references and job descriptions

(despite the prior citation), and

i. staff qualifications not on file.

8. The licensor directed the petitioner to make

corrections regardi ng the above by June 26, 2002. The
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petitioner took issue with several of the licensor's findings,
and on the next day she sent the Departnent a letter
speci fyi ng her disagreenents and requesting another |icensor.

9. The petitioner net with the Departnent's Licensing
Chi ef on June 24, 2002 at which tinme the petitioner and the
Department agreed that the facility would undergo an
eval uation froman "Early Chil dhood Assessnment Teami'. A team
of three highly qualified experts was assenbl ed at the
Department's direction and expense and was directed to nake
several visits to the petitioner's facility and make a witten
report of its findings. The Licensing Chief was concerned
that during the nmeeting the petitioner referred to a
particular child in her facility as "a little stinker".

10. Al three menbers of the assessment teamtestified
at the hearing. Al of them had inpressive credentials and
experience in the area of early chil dhood devel opnent. None
of them knew each other, the petitioner, or the Departnent's
i censor in advance.

11. The assessnent team made four separate visits to the
petitioner's facility between July 8 and July 17, 2002. Their
report (dated July 22, 2002) and their testinony at the

hearing included details about the follow ng probl ens:
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a. children were confined in high chairs, sw ngs, baby
seats, and snmall gated play areas "alnost all the tine"
b. staff rarely engaged children in conversation and
activities ("learning environnment was nonexi stent"),

c. at playtinme toys and materials were sinply "dunped on
the floor"”, little attenpt was made to engage children
Wi th age-appropriate materials, certain popul ar
activities were overcrowded, and there was an over-
reliance on show ng vi deos,

d. staff did not have defined responsibilities for
certain children, as a result children were often
unsupervi sed and left alone in a confined situation
("lots of crying"” and crying children often |eft
unat t ended) ,

e. staff seened insufficiently trained and know edgeabl e
about working with small children ("no curricul um or

pl anned activities"),

f. staff did not engage with children at neals,

g. diapering area and procedures were not sanitary,

h. garbage cans were overfl ow ng,

i. bleach bottles were not dated for use,

J]. staff was careless in preparing and distributing

bottles to children, and
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k. cleaning procedures were suspect (floor did not
appear to be nopped in the evening but was done in the
nor ni ng, raising concerns of insects and vermn comng in
over ni ght).

12. On July 26, 2002, the Departnent's |icensor nmade
anot her unannounced visit to the petitioner's facility after
t he Departnent received a conplaint froma parent that her
child had been injured and that the facility was "in chaos".
At this time she found that the petitioner's staff records
were still deficient and that one staff menber had not been
trained in CPR The licensor noted that staff was about to
take children on an excursion out of the facility without a
first-aid kit. Wien the licensor attenpted to inquire of
certain staff their knowl edge of the facility's first-aid
procedures the petitioner becane agitated and interrupted her,
saying, "this shit has to stop".

13. On Septenber 6, 2002, the Departnent notified the
petitioner of its intent to revoke her license at that
facility due to nost of the above findings. Following a
Comm ssioner's Review hearing held on Cctober 16, 2002, the
Departnment (in a notice dated Decenber 4, 2002) affirned its

deci sion to revoke.
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14. The fair hearing in this matter was held on Apri
11, 2003. At that time the Departnent presented credible
evi dence regardi ng the above-described inspections. The
petitioner did not present any evidence directly refuting any
of the above. A parent and a fornmer staff person at the
facility testified that they felt the facility provi ded good
care to children. Several parents submtted witten materials
stating that they thought the facility did a good job with
their children.

15. The petitioner maintains that when the |icensor
visited her in June 2002 it was during a prolonged rainy spel
and that staff and children had been inside for several days.
Simlarly, the petitioner maintains that when the assessnent
team and the licensor visited her in July 2002 sonme of her
regul ar staff was on vacation. The petitioner admtted that
things were "chaotic" at the facility during these tines.

16. However, the gist of the petitioner's defense is
that the violations were mnor, the investigators were biased,
and that the Departnent is applying the regulations unfairly.
She said the Departnent's |icensor was notivated by persona
aninosity toward her and that the other Departnent personnel
involved in the case and the assessnent team "were all in it

together". However, when pressed by the hearing officer on
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this point, the petitioner could not offer any reason why the
Iicensor would not |ike her or why the Departnment would w sh
to single her out in this manner.

17. By their credentials and deneanor, all the
Department's witnesses struck the hearing officer as highly

conpet ent, professional, and unbi ased.

ORDER

The decision of the Departnent revoking the petitioner’s
license to operate this Early Chil dhood Child Care Programis

af firned.

REASONS

The Comm ssioner of the Departnment of Social and
Rehabilitation Services has the authority to adopt rules and
regul ations governing its day care licensing and registration
prograns, including standards to be nmet and conditions for
revocation of the Day Care Honme Certificate. 33 V.S.A §
306(b)(1). Those rules and regul ations are required by
statute to be “designed to insure that children in
famly day care honmes are provided with whol esone growth and
educati on experiences, and are not subjected to negl ect,

m streatnment or imoral surroundings.” 33 V.S. A § 3502(d).
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Such rul es and regul ati ons have been adopted and are found in
the “Early Chil dhood Prograns Licensing Regul ations”,
effective February 12, 2001. Furthernore, the Conm ssioner
has the specific authority to revoke registrations “for cause
after hearing” and to suspend registrations "in situations
whi ch i medi ately inperil the health, safety, or well-being"
of children. 33 V.S. A 8§ 306(b)(3).

Anmong the regul ati ons adopted by the Conm ssioner are
t he foll ow ng:

|.A.2. The program and curriculum shall provide

devel opnental |y appropriate activities, equipnment and

materials in sufficient quantity and variety to neet the

needs and interests of children being served.

The curriculum shall pronote:

a. social skills (for exanple: opportunities for
sharing, caring and hel ping);

b. positive self-concepts (for exanple: encouraging
children to draw pictures and tell stories about
t hensel ves and their famlies);

c. language and literacy (for exanple: readi ng books,
songs, conversation, story telling, scribbling and
drawi ngs) ;

d. physical devel opnent in both indoor and outdoor
settings, strengthening |large and small nuscles and
encour agi ng eye- hand coordi nati on, body awareness,
rhyt hm and novenent (for exanple: finger plays,
obstacl e courses and puzzl es);

e. sound health, safety and nutritional practices in
the daily routine (for exanple: handwashi ng and
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gi ving opportunities to help prepare and serve
food); and

f. creative expression and appreciation for the arts
(for exanple: creating art work as process rather
t han product, dance, novenent, dramatic play, nusic
and materials that represent a variety of cultures).

I.A 3. The program and curriculum shall provide:
a. individual, small group and | arge group activities;

b. children wth many opportunities for success through
open-ended activities (for exanple: blocks, play
dough, and sand/water) and praising effort, not just
results;

c. an environment of respect for individual and
cultural diversity (for exanple: acknow edgi ng and
respecting each child s unique qualities and
integrating positive cultural experiences into daily
activities); and

d. opportunities for children to solve problens,
initiate activities, experinent and gain mastery
t hrough | earni ng by doi ng.

I.A. 6. Infants and toddl ers shall have anple
opportunities to nove about freely in a safe area. Wen
i nfant chairs, infant/toddler swi ngs, high chairs or

pl aypens are used for supervised play their usage shal
not exceed 1/2 hour period for every 3 hour interval.

|.B.1. The Program shall be designed to neet the
strengths, interests and needs of each child.
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[.C.7. Children shall be attended to when they cry.

V.A. 2. Children in care shall be protected fromany and
all conditions, which threaten a child's health, safety
and wel |l -being. This includes protecting children from
stoves, unstable furnishings and equi pnent, pools,

wi ndow covering pull cords, tel ephone and el ectrical
cords, poisonous plants, asbestos, wells, chips and dust
fromlead paint, traffic, toxic substances, pressure
treated wood containing creosote or pentachl orophenol,
and ot her hazards.

V.G 2. Properly dispensed soap and di sposabl e paper
towel s shall be avail abl e and accessible too the
chil dren at each handwashi ng area.

V.G 4. Children shall wash their hands with soap under
war m runni ng wat er:

e upon arrival

e before eating

e after using the toilet or have their diaper changed
e after handling aninmals

e after playing outside

V.G 5. Staff shall wash the hands of children who are
unabl e to wash their own.

V.G 6. Staff shall wash their hands with soap for at
| east 10 seconds under warm runni ng water:

upon arrival at the facility

before preparations of food or bottles
before feeding a child

after diapering a child

after using the toilet or helping a child use the
toilet

after cleaning up after a sick child or injured child
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e after handling itens soiled with blood or bodily
fluids

e after handling animals
e before and after giving nedications

I1.B.8 Each staff nmenber shall have a witten work
education, training, and experience history on file that
docunments the staff nenber's ability to performthe duties
of his or her job description.

I1.B.11 At |east one staff person shall be present who is
certified in Infant/Child CPR 1/1/02 all paid staff shal
obtain training, in rescue breathing, airway obstruction
and infant/child CPR fromthe American Red Cross, Anmerican
Heart Associ ation or other state recogni zed organi zati on
provi di ng equi val ent training.

I11.D.5 Each newy hired staff menber (even those not
enpl oyed in direct care) shall have at |east three
positive witten references from people who are not their
relatives. These references nmay be taken over the

t el ephone by representatives of the programfrom persons
who are unrelated to the potential staff person which
attest to his/her ability to performthe duties required
by the job description. Each reference obtained over the
t el ephone shall be dated and signed by the programs
representative and shall include the nanme and the

t el ephone nunber of the person who gave the reference.

[11.D.6. There shall be a witten job description for
each staff position. The person responsible for
supervi sing and eval uating the position shall be
identified in the job description. Al staff nenbers
shal |l receive supervisory feedback on a regul ar basis.



Fair Hearing No. 17,989 Page 14

I.A. 1. The programdirector shall nanage the program
design and curriculumto ensure the provision of
devel opnental |y appropriate activities and materi al s.

VI.6. The Division my deny the issuance or re-issuance of
alicense if it is found that the applicant has not
conplied with these regul ati ons or has denonstrated

behavi or, that indicates an unwillingness or inability to
care adequately for children.

If the petitioner has violated any of the above
regul ati ons, the Conmm ssioner has the authority to determ ne
what action to take, including whether there is “cause” to
revoke a day care registration certificate. 3 V.S. A § 8814.
The Board may only overturn such a decision if it finds that

t he Comm ssioner has acted arbitrarily, capriciously or has

ot herwi se abused his discretion. See Huntington v. SRS, 139

Vt. 416 (1981), Fair Hearing Nos. 10,414, 12,804, 15, 027,
15,430 and 16, 485.

In this case, credible evidence shows that the
petitioner, at one tinme or another, violated all the above-
cited regulations. Although it can be argued that no single
viol ati on on any one occasion was particularly serious, the
evidence is clear that over tinme the petitioner exhibited a
troubling | ack of wherewithal to bring her facility into
conpliance with the letter and overall spirit of the

regul ations, especially in the realnms of staff records and
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training, curriculum and guidance. The incidents and
deficiencies repeatedly observed by the Iicensor and the

i ndependent assessnent team and the petitioner's unsupported
i nsi stence on personalizing the Departnent's concerns, nmake it
reasonabl e for the Departnent to conclude that the petitioner
| acks the necessary insight and tenperanent to effectively
operate and nanage an early chil dhood day care program Thus,
it cannot be concluded that the Departnment abused its

di scretion in determning that the petitioner's license to
operate such a program should be revoked. 3 V.S. A 8§ 3091(d)
and Human Services Board Rule 17.
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