STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 17,968

)
)
Appeal of g

| NTRCDUCTI ON

The petitioner appeals a decision by the Departnent of
Aging and Disabilities, Division of Vocational Rehabilitation
(VR) finding himineligible for VR services on the basis of
being too severely disabled to benefit from such services.

Fol |l ow ng a deci sion by the Board dated July 25, 2003
that the petitioner was not entitled to judgenent as a matter
of law on the basis of a Motion for Sunmary Judgenent, a
heari ng was held on Novenber 4, 2003. Follow ng the parti al
exam nation of the Departnent's first witness (which, with
cross-exam nation, took several hours), the hearing officer
directed the Departnent to file the remainder of its case in
witten form including affidavits and witten reports. The
hearing officer advised the parties that he would review the
Departnment's proffer of evidence in its nost favorable |ight
to determ ne whether the Departnment could survive a directed
verdict in the matter. In the neantine, the parties agreed to

attenpt to settle the matter.
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The Departnent submtted its witten subm ssions under
cover letter dated Decenber 1, 2003. By nenorandum dated
Decenber 24, 2003, the hearing officer advised the parties
that he did not believe that the Departnment could neet its
burden of proof in the matter, and inquired whether the
parties wished to attenpt to settle the nmatter in |ight of
this prelimnary ruling. By letters dated Decenber 30 and 31,
2003, the petitioner and the Departnent respectively advised
the hearing officer they wanted himto i ssue a fornal
recommendati on to the Board.

The follow ng findings of fact are based on a view ng of
the Departnent's proffered evidence in its nost favorable

i ght.

FI NDI NGS OF FACT

1. The petitioner is a fifty-three-year-old man with
significant physical and nental disabilities. He has a
hi story of receiving services from VR goi ng back to at | east
1990. Followi ng a period of several years in which he did not
receive VR services the petitioner, on Decenber 10, 2000,
filed another application with the Departnent to receive VR

servi ces.
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2. In a decision dated February 2, 2001, VR certified
the petitioner as categorically eligible for VR services on
the basis of his receipt of Social Security/SSlI disability
benefits.

3. In aletter dated March 25, 2002, a representative of
the petitioner informed VR that the petitioner was interested
in pursuing VR services. 1In a letter dated April 8, 2002 VR
informed the petitioner that it had found himineligible for
VR servi ces because he was "too severely disabled to benefit"”
fromthose services. The Departnent affirnmed its position in
a letter dated August 5, 2002. The petitioner appealed this
decision to the Board by letter dated August 26, 2002.

4. In the early 1990s the petitioner spent several
years as a client of VR that were ultimately unsuccessful in
the petitioner obtaining and keeping gainful enploynment. The
Departnent maintains that the petitioner's case was cl osed as
unsuccessful at that tine despite "extensive diagnostic and
psychot herapeuti c services, intensive vocational counseling
and gui dance, limted conpensatory equi pnent, eyegl asses,
clothing, linguistic training, extensive job devel opnent, and

trial work experience support, anong other services"?.

! See Departnent's Exhibit 1.
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5. In February 1998 the petitioner began receiving
Social Security disability benefits. These benefits have
continued through the tinme he reapplied for VR services in
Decenber 2000 and to the present. The Departnent has not
offered the petitioner any trial work in connection with his
nost recent application for services.

6. According to the Social Security Adm nistration, the
primary bases of the petitioner's disability are "severe
personal ity disorder” and "norbid obesity”. These di agnoses
are based on several exam nations of the petitioner that were
part of his Social Security records as of 1999. 2

7. Based on his exam nation of the petitioner in
Decenber 2001, Phillip Massad, a consulting psychol ogist hired
by the Departnment, concluded, inter alia, that the
petitioner's "present assessnent...does not support the
di agnosi s of a personality disorder".?

8. The Departnent’'s present position regarding the
petitioner is largely based on a "neuropsychol ogi cal
consul tati on and recomendati on"” dated Novenber 12, 2003 by
Dorrie Rapp, Ph.D. In this assessnment Dr. Rapp states that

she reviewed all the petitioner's nedical records in the

2 See Departnent's Exhibit 2.
3 See Departnent's Exhibit 4.
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possession of VR (including Dr. Massad' s eval uation, see
supra, which appears to have been conducted pursuant to an
earlier recomendation by Dr. Rapp) and that she net with the
"VR teant.*

9. Although Dr. Rapp disagrees with Dr. Massad in that
she still holds to the diagnosis of personality disorder,
there appears little or no disagreenent in the nedical records
as a whole (including Dr. Massad) regarding the petitioner's
synptonms and personality traits, and how these affect his
enpl oyability.

10. The follow ng excerpt fromDr. Rapp's Novenber 2003
report is supported prima facie by the record in this matter:

In my professional opinion as a Board Certified
Rehabi litati on Psychol ogi st, dinical Neuropsychol ogi st,
Li censed School Psychol ogi st and Li censed Psychol ogi st,

[ petitioner's] primary disabilities preventing himfrom
wor king are his severe chronic personality disorder

i ncl udi ng obsessi ve-conpul sive di sorder (OCD), and
persistent dysthym a. The severe negative inpact of
[petitioner's] personality disorder and OCD were very
clear during the prior supported job trial at Lilydale.
[Petitioner] also has a mld learning disability (LD)
within the context of average to above average cognitive
abilities. [Petitioner's] LDis not a significant factor
preventing himfromworking. However, [petitioner] does
not agree that it is his psychiatric disabilities, rather
than | earning disability, which is preventing himfrom
benefiting fromthe extensive educational and vocati onal
support services which he has already received. As a
result of his psychiatric conditions, [petitioner]
persistently demands servi ces and equi pnent and projects

4 See Departnent's Exhibit 6.
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bl ame onto others for his persistent |ack of success. It
appears inpossible to satisfy [petitioner] through
provi si on of reasonabl e supports, services, and
acconmodat i ons.

11. The above notw t hstandi ng, the strength and weakness

of the Departnent's case as a matter of law is summarized in

t he Conclusion of Dr. Rapp's report:

[ Petitioner] possesses average to above average
cognitive abilities and indications of a mld |earning
di sability which did not prevent himfromobtaining three
col | ege degrees. The preponderance of the information
avai l able froma w de range of evaluators and vocati ona
records, indicates that [petitioner] is severely disabled
due to life-long psychiatric conditions, primarily
dysthym a and personality disorders. [Petitioner] has
not accepted this, therefore, he has not benefited from
the intensive vocational services and supports provided
over many years. In ny professional opinion,
[petitioner] is too severely psychiatrically disabled to
benefit from VR services, and he is not conpetitively
enpl oyabl e.

If additional job trials were to be attenpted,
woul d recommend that reasonable attenpts be nade to
| ocate a job site with the follow ng characteristics.
The enpl oyer woul d need to be synpathetic towards, and
experienced working with, individuals with nental health
issues and difficult interpersonal behaviors. |
recommend that [petitioner] work directly under the close
supervi sion of one designated supervisor. Jobs involving
routine conputer data entry woul d be appropriate for
[ petitioner's] physical and social |imtations, and
related to his fields of stated interest. [Petitioner]
shoul d not be asked to exercise i ndependent judgenent or
probl em solving. The job tasks should involve follow ng
set routine procedures. The job trial would be ained
primarily at determ ning whether [petitioner] has
accept abl e basic "worker characteristics” which he can
mai ntain over tine (e.g. reliable, punctual, sufficient
stamina to sit and work for a full shift, ability to
focus and sustain his attention to the task at hand,
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ability to accept directions and feedback formhis
supervisor, ability to produce an acceptabl e amount of
work within the allotted tinme, willingness to do the

assi gned tasks, and acceptable interactions with his
supervi sor and any co-workers). [Petitioner] would
likely need to work in a relatively quiet area with few
distractions (e.g., use wax ear plugs, have dividers
around his desk area, etc.), [petitioner] should not need
conputer or other equipnent nodifications for the job
trial.

12. Although Dr. Rapp's conclusions are prima facie
supported by the nedical evidence and the petitioner's history
with VR they do not adequately consider the petitioner's
present attitude and frame of mnd, which, at this point, are
| argely unknown. If (and, admttedly, this may well be a very
large "if") the petitioner were to agree with Dr. Rapp's
recommendations as to the nature and course of any future
trial work, it would be premature to conclude at this tine
that he is too severely disabled to benefit from vocati onal
rehabilitation.

13. The Departnment has not offered clear and convi ncing

evidence that the petitioner at this tinme either overtly

refuses to abide by Dr. Rapp's seem ngly reasonabl e
recommendations or is too nmentally handi capped to recognize

t he reasonabl eness of such recommendati ons and to cooperate in
followng them Based on past history, the Departnent may

wel | have a reasonabl e basis to expect that this will be the
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outcone of this case, but it cannot be concluded as a natter
of law at this time that it has denonstrated by clear and

convincing evidence that this will happen.

ORDER

The Departnent's decision closing the petitioner's VR

case i s reversed.

REASONS
As noted in the Board's prior Order in this matter, the
parties agree that under the pertinent federal and state
regul ations the petitioner, by virtue of his eligibility for
Social Security/SSlI disability benefits, is "presuned" to be

eligible for VR benefits unless the Departnment "can
denonstrate by clear and convincing evidence that (he) is

i ncapabl e of benefiting in ternms of an enpl oynent outconme from
vocational rehabilitation services due to the severity of the
disability. . ." 29 U S.C 8 722(a)(3)(A)(ii). The parties
further agree that before disqualifying an individual fromVR
services on the basis of the severity of the disability

federal and state regulations require that the Departnent

"must conduct an exploration of the individual's abilities,

capabilities, and capacity to performin realistic work

situations" (34 CF.R 8 361.42[e]); and that "trial work
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experiences nust be of sufficient variety and over a
sufficient period of tinme" (34 CF. R 361.42[e][2][ii][B]).
The parties al so agree that "clear and convinci ng" evidence
means "unequi vocal" and with "a high degree of certainty"
(Note to 34 C.F.R § 361.42).

Under the above statutes and regul ati ons, the factual
guestion to be resolved in any case in which services are
denied on the basis of unenployability is whether the
Depart ment has adequately "expl ored" the individual's
"abilities, capabilities, and capacity to performin work
situations” through trial work that has been "sufficient” in
terns of duration and scope. (See supra.) As noted by the
Board in its earlier Order, this places a high burden of proof
on the Departnent. Although it cannot be concl uded that

"sufficiency" requires the Departnent to automatically conduct

a new period of trial work each and every tinme a presunptively
eligible individual applies for VR services, it nust be
concl uded that the Departnent has not clearly shown that
another attenpt at trial work would be futile in the
petitioner's case at this tine.

As noted above, the Departnent has nade a convi nci ng
prima facie showing that the petitioner primarily has

significant psychol ogi cal and personality problens, rather
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than learning disabilities, that severely limt his ability to
work. It has also clearly denonstrated the petitioner's
unfortunate history of resistance, denial, and propensity for
m sdirected litigation. Wat the Departnent has not shown, at
| east by clear and convincing evidence, is that the petitioner

at present is unwilling or incapable of recognizing this and

being able to neaningfully participate in vocati onal
rehabilitation.

However, this puts the proverbial "ball" squarely in the
petitioner's "court”. The record shows that in the past he
has taken the increasingly untenable position that his failure
to obtain enploynent is largely due to various agencies
failures to provide himw th special adaptive equipnent to
accommopdate his learning disabilities. He is of course, free
to continue to litigate this position and insist, as he has in
the past, that VR provide himwith this equipnment as a

precondition of his participation in any trial work. The

Board recogni zes that it may not have seen all the evidence
and heard all the legal argunents that the petitioner m ght
yet offer bearing on this issue. But the petitioner is hereby
advi sed that the Board regards precious little in the record
as it presently exists as giving nmuch, if any, support to this

position. This is not to prejudge whether the petitioner
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m ght eventual |y need adaptive equi pnent tailored to a

particular job to accommpdate certain |earning disabilities.

But, having held that the Departnent is required to explore
trial work for the petitioner, on the basis of the record as
it now stands the Board views the present reconmendations of
Dr. Rapp (see supra) as emnently well-supported and

r easonabl e.



