STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 17,897

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals the decision by the Departnent
for Children and Fam |ies, Econoni c Services denying her
application for Medicaid. The issue is whether the
petitioner is disabled according to the pertinent

regul ati ons.

FI NDI NGS OF FACT

1. The petitioner applied for Medicaid on Decenber 7,
2001. The Departnent denied her application on June 28,

2002. The petitioner filed the instant appeal on July 25,

2002. Due to continuances requested by the petitioner the
matter sat on the Board's "not schedul ed" docket for al nost
three years.

2. Presently, the petitioner is a fifty-eight-year-old
single woman with a hi gh school education who appears to have
had a fairly active career in business for many years.
However, a narrative in the nmedical record indicates she | ast

worked full time in 1994, and part tine in 1997.
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3. The petitioner alleges that she has been unable to
work for several years due to severe pain in many parts of
her body. The petitioner's treating physician has di agnosed
her with hypertension, depression, fibronyal gia, COPD, and
"sewer gas poisoning".

4. The nedical evidence consists nmainly of various
reports and statenments submtted by her treating physician.
In a brief note dated March 19, 2003 he stated: "My patient
has been nedically disabled since 1995. | expect that she
will continue this way and never return to working." On a
General assistance formdated June 17, 2003 he checked t hat
the petitioner could not work at any job or training and that
he expected her problens to | ast beyond July 2004.

5. The nost detailed comments fromthe petitioner's
treating physician are contained in "residual functional
capacity questionnaire" he conpleted on Septenber 3, 2004.

He noted that the petitioner was not a "malingerer”, and that
her pain was severe and affected virtually all parts of her
body. He stated that she could not tolerate even "Il ow
stress” jobs, and that she would be physically limted to no
lifting and only a few m nutes of continuous standi ng and

wal king totaling | ess than two hours in a workday. Though
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not fully legible, he noted that the petitioner has suffered
these limtations for either seven or nine years.

6. The only other significant evidence in the record is
a psychol ogi cal consultative exam perforned on Novenber 15,
2001. The exam ner sunmarized his findings as follows: "She
is eccentric and may have sone character issues but they
probably woul d not appear disabling. Her primary disabling
conditions woul d appear to be in the physical realmif they
are so confirmed nedically."

7. Although determining the etiology of her condition
may well be problematic, nothing in the nedical evidence
suggests that the petitioner does not legitimately experience
and suffer fromthe limtations she and her doctor descri be.
The petitioner has appeared before the Board nany tines, the
| ast several tinmes in a wheelchair. She is easily
di stressed. Although no specific findings can legitinmately be
based on such observations, it can be noted that nothing in
the petitioner's appearance and deneanor casts any reasonabl e

doubt on her allegations.

ORDER

The Departnent's decision is reversed.
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REASONS

The Medicaid regulations at WA M 8§ M11.2 defined
disability as foll ows:

I ndi vidual s age 18 or ol der are considered disabled if

they are unable to engage in any substantial gai nful

activity because of any nedically determ nabl e physi cal
or nmental inpairnment, or conbination of inpairnents,
that can be expected to result in death, or has | asted
or can be expected to last for a continuous period of
not fewer than 12 nonths. To neet this definition,

i ndi vi dual s must have a severe inpairnment, which nakes

them unable to do their previous work or any other

substantial gainful activity which exists in the

nati onal econony. To determ ne whether individuals are

able to do any other work, the disability determ nation

unit considers their residual functional capacity, age,
educati on, and work experience.

The Board has | ong adhered to the now axi omatic rule
that the opinion of an individual's treating physician as to
disability is "controlling" unless rebutted by substanti al
and specific evidence to the contrary. See G een-Younger V.
Barnhart, No. 02-6133 (2nd G r. 7/10/2003). Although nost of
t he above-cited nedical evidence in this case was obtai ned
after the Departnment's denial of the petitioner's
application, it is now clear and essentially uncontroverted
that the petitioner is totally disabled by pain resulting
fromfibronyal gia and ot her physical and psychol ogi cal

probl enms. Thus, it nust be concluded that she neets the
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above definition, and has done so fromat | east the date of
her application.
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