STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 17, 865
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals a decision by the Departnent of
Prevention, Assistance, Transition, and Health Access (PATH)
with regard to the onset date of her Medicaid eligibility.

FI NDI NGS OF FACT

1. The petitioner is an elderly woman who is assisted
with her affairs by her son, a business manager who lives in
Connecticut, and her daughter, a nurse, who |lives nearby and
hol ds a power of attorney to nake health care decisions for
her. 1n 1992, her son becane trustee of an account originally
set up by his father specifying the petitioner as a
beneficiary and which was funded with $50,000. The account
was set up to automatically pay the petitioner $300 per nonth.
Approxi mately six years ago, the petitioner placed her
residence in the nane of herself and her son so it would go
directly to himif she died.

2. On March 16, 2001, the petitioner |eft her hone and
was admtted to a long termnursing facility. She is not

expected to return to her hone to live. Wen her Medicare
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benefits were about to run out, the facility contacted PATH to
initiate a Medicaid application for her. The petitioner filed
a witten application on June 29, 2001 at which tine an
interview was conducted with the petitioner’s son and
daught er.

3. At the interview the petitioner’s children reported
t hat her assets were the house and several bank accounts, one
of which contained at |east $5,000. The children also
reported the “trust account” set up in 1992 and that the
petitioner received nonthly income fromthis account. No
information was presented with regard to the exact anmounts in
any of these accounts. The specialist told the petitioner’s
children that they had to provide verification of the amounts
in these accounts. She also told themthat they would have to
spend down to $2,000 any anmounts available in the bank
accounts before their nother could be financially eligible for
Medi caid. The petitioner’s son stated that he understood this
concept. The specialist told themnot to spend any noney from
the “trust account” until she saw the trust terns and
determ ned whether it was a countable resource. She expl ai ned
t hat PATH woul d not reinburse the famly for any anounts that
they spent before the eligibility determ nation. The

speci al i st suspected at that tine that the corpus of the trust
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m ght be an excludi ble resource with only the annuity counted
as incone. The petitioner’s children had no idea at the tine
of application what kind of a “trust” it mght be. The house
was apparently excluded as an asset since it is jointly owned
by the son.

4. Some verification was received within the next
thirty days but several pieces were not forthcom ng even after
sixty days. Sone of the slowness cane fromthe fact that the
petitioner’s daughter was trying to obtain verification with
little success. The specialist sent a witten notice to the
petitioner on Septenber 4, 2001 specifically item zing the
verification still needed (sonme six itens) and asking for
receipt in ten days. At this point, the petitioner’s son took
over providing the verifications and was able to provide nore
i nformati on al though, as he acknow edged, it still canme in
slowy. At |east one bank verification was never received.
The $5,000 in one of the bank accounts was cashed out and paid
to the nursing hone on Septenber 27, 2001. The only
verification which the petitioner’s son could provide on the
“trust account” was the original docunent setting up the
account in 1992 and showi ng the value to be $50,000. It
appears that sone tine |later he was actually able to obtain a

bank statement that was six nonths old showi ng $37,000 in the
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account. By the tinme that arrived, however, PATH had al ready
revi ewed the docunent and determined that it was an ordinary
bank trust account and made a decision that all of the noney
($50, 000) was available to the petitioner.

5. On Novenber 19, 2002, PATH sent a notice to the
petitioner saying that she was not eligible for Medicaid
because she had nore than $2,000 in resources. The letter
specifically referred to the $50,000 in the trust account.
The petitioner was advised that she m ght be eligible if she
spent the excess noney on “certain things |ike nedical
expenses” and that she should keep track of these
expenditures. She was al so specifically advised that she
coul d reapply when her resources reached the $2,000 | evel and
t hat she could contact her worker for nore information. The
petitioner was referred to the back of the letter for
i nportant information which included her right to appeal the
denial within ninety days.

6. The petitioner did not appeal that decision.
Records subsequently submtted show that at the tinme of the
application in July of 2001, the petitioner had about $34, 000
in the account. At the time of the denial decision in

Novenber of 2001, the petitioner had about $25, 0000 |eft.
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7. The petitioner’s son contacted the PATH worker in
response to this decision on Novenber 26, 2001 and she
expl ai ned the necessity of spending-down his nother’s current
assets for her health care. Since the petitioner’s son agreed
that the anmpbunt in the “trust” account was well in excess of
$2, 000, she told him*“not to worry” that the anpunt on the
notice did not reflect the actual current anmount. She told
himit would be revised when he filed a new application to
show t he actual anmpunt available to her at that tine.

8. The petitioner’s son testified that he told the
wor ker during their phone conversation on Novenber 26, 2001
that he would be in Vernont in February and would review the
situation with her again. The specialist does not recall that
statenent. The specialist wote the petitioner’s son a note
foll ow ng their phone discussion saying that the nost current
statenment she had received fromthe “trust” was one from March
2001 showi ng that she had $37,197 in the account. Although
she acknow edged that it m ght be | ess now, she expl ained that
it was still nore than the $2,000 resource |evel and since the
petitioner still had possession of the noney, the denial had
to occur. She explained further that the petitioner only had
to spenddown noney she actually had (as opposed to the anopunt

on the notice) and reiterated that when the petitioner
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reapplied they woul d make sure that they had the exact anount.
She appended a list of accounts that would still have to be
verified when the petitioner re-applied so that her son could
go about obtaining them She advised himto talk with an
attorney if he disagreed with the classification of the entire
amount of the trust as a resource.

9. The petitioner’s son clains that he took the
worker’s statenment “not to worry” and her failure to remark
about his plan to return in February as a sign that there was
no urgency in filing a new application. There is no evidence,
however, that the worker’s remark “not to worry” was intended
with regard to anything other than the assessnment of the
actual anmount in the trust that was subject to spend-down.
There is no evidence that the worker understood any renmarks
the petitioner’s son may have nade to indicate that he did not
understand that his nother’s date of eligibility was dependent
upon the spend-down of the excess resource and re-application.
On the contrary, the handwitten letter she sent to himafter
the conversation was an attenpt to reinforce their
conversation and makes it clear that spend-down and
reapplication were essential to re-establishing eligibility.

10. I n Decenber, the petitioner spoke with an attorney

in Connecticut who said he did not know Vernont | aw but
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advised himto cash out the trust. The petitioner did nothing
to cash it out or spend-down the noney for al nost two nonths.
On January 22, 2002, the petitioner’s son w thdrew $22, 000
fromthe account to pay the nursing facility.

11. On February 12, 2002, the petitioner reapplied for
Medicaid. This tine, the petitioner’s son supplied extensive
verification of the amobunts in all of the petitioner’s
accounts and verification of what the noney had been used for
al t hough supplying the verification took about two nonths. He
made arrangenents to neet again with the PATH worker in Apri
when he would return to Vernont. He also used $1,500 to buy a
burial contract in April of 2002. The petitioner was notified
on May 6, 2002 that she had been found eligible for Mdicaid
and that the eligibility would be retroactive to Novenber 1,
2001, three nonths before the date of her application.

12. The petitioner was also notified that she would be
expected to pay a patient share for each nonth back to
Novenber 1, 2001. The anounts were cal cul ated by addi ng
together all of her incone (which fluctuated between $1, 206
and $1, 506 dependi ng on the nonth) and deducting a personal
needs all owance of $47.66, and nedical allowances for her
heal th i nsurance and Medicare prem uns. The petitioner’s son

states that the wwong i ncone was used for her Social Security
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and pension anounts. Evidence in the file indicates that PATH
may have indeed used the wong Social Security figure for at

| east Novenber of |ast year when her gross benefit was

$961. 10, not $986, the figure used by PATH. No evi dence was
of fered verifying the gross Social Security inconme for the
subsequent nonths. The petitioner also feels his nother
shoul d have received a hone upkeep deduction to care for her
hone.

13. The petitioner appealed the May 6 eligibility notice
on July 1, 2002. He clains that there was unnecessary del ay
in deciding the first eligibility claimbecause no one could
establish if the “trust” was countable or not. He also
bel i eves he shoul d have been told by the worker follow ng the
first denial that he needed to act quickly to re-establish
eligibility and that he should have been advised not to |et
the matter |anguish until February of 2002. |In general, he
feels he should have been advised that he had to elimnate the
“trust” as quickly as possible in order to establish his
nother’s resource eligibility.

ORDER

The deci sion of PATH regardi ng the onset date is

affirmed. The decision regarding the patient share anmount is
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reversed and remanded for recal cul ati on based on correct
Soci al Security amounts for the tine at issue.
REASONS

The Medi caid regul ati ons adopted by the Departnent of
PATH provide that an elderly or disabled individual can only
be eligible if he or she has “countabl e resources” which do
“not exceed the applicable Resource Maxi mum” Medicaid Manual
(M 230. The current Resource Maximumis $2,000 for a single
per son househol d. Procedures Manual (P) 2420C (1).
“Resources” are defined as cash, liquid assets or any real or
personal property that an individual owns and could convert to
cash to be used for his/her support and nai ntenance. |f an
i ndi vidual has the right, authority or power to |liquidate the
property or his/her share of it, it is considered a resource.
|f a property cannot be liquidated, it is not counted as a
resource of the individual. M30.

Questions often arise as to whether noney held in trust,
as an annuity or in joint ownership is actually avail able for
t he support and nmai ntenance of the Medicaid applicant and
there are nunerous rules dealing with these questions. See
M201 et seq. |f PATH determ nes that resources are countable

and they are in excess of the $2,000 maxi num the individual
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“may qualify for Medicaid coverage by using (spending down)
t he excess amount.” MO0O.

| ndi vi dual s who want Medicaid are required to file an
application for current assistance and a separate application
for retroactive assistance which is available “for up to three
cal endar nonths prior to the nonth of application, provided
that all eligibility criteria were nmet during the retroactive
period to be granted.” ML12. Applicants are required to
provide witten verification to PATH of a nunber of itens
including their resources. ML26. PATH takes the position
that it will not reinburse applicants for out-of-pocket
expenditures to their medical providers which occur while the
application is pending. M52. PATH is required to nake a
decision within ninety days after the application date and a
denial may take place if the “applicant fails to give
necessary information or proofs asked for or takes |onger than
expected w thout explaining the delay.” ML21 and ML22. If a
deni al takes place, the applicant is entitled to a witten
notice stating the reasons therefor and the right to appeal
Wi thin ninety days. M4l and 142.

In this case, the petitioner initially sought retroactive
coverage prior to her June 2001 application. At the tinme of

her application she had at | east $5,000 in assets which were
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clearly available to her and an unspecified but |arge anount
in a non-descript “trust”. Her representatives were told that
she could not be eligible for Medicaid until she had under
$2,000 in resources and that she shoul d spend down t hose
assets which were clearly hers. She was asked to verify the
anounts in the various accounts and to provide information on
the ternms of the “trust” account. Her representatives were
warned not to spend noney in any questionable accounts until
they were rul ed upon because the noney woul d not be rei nbursed
if the accounts were |ater exenpted. These expl anations and
requests were all in accord wth the regul ations cited above.

The petitioner was slow to verify her assets and was
remnded in witing in early Septenber of the itens stil
needed by PATH. The petitioner, in fact, never verified sone
of those assets. Wuen it becane clear that the petitioner had
nore than $2,000 in countable assets she was sent a deni al
| etter and advi sed that she could reapply as soon as she spent
down the excess ampunt. She was al so advi sed that she could
appeal that denial in ninety days. Again, these procedures
wer e proper under the regulations cited above.

The petitioner never appeal ed that denial which she nust
have done by February 17, 2002. As such, the Board has no

jurisdiction to determ ne whether the actions taken by PATH
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with regard to the first application should have been affirned
or reversed. See Fair Hearing Rule 1, Fair Hearings No.
10, 106, and 12, 537.

Wth regard to the second application, the petitioner
received all of the relief to which she could be entitled,
namely current coverage under Medicaid and retroactive
coverage for the three nonths preceding the nonth of
application. The only issue remaining wwth regard to the
coverage issue is whether the petitioner was m sl ed by PATH
with regard to the necessary timng of the reapplication which
the petitioner’s son waited to file until February of 2002.
| f she was m sl ed, PATH coul d be estopped fromcl ai m ng that
her application was not filed until February.

The four el enents of estoppel adopted by the Vernont
Suprene Court are: "(1) the party to be estopped nust know the
facts; (2) the party to be estopped nmust intend that its
conduct shall be acted upon or the acts nust be such that the
party asserting the estoppel has a right to believe it is so
intended; (3) the party asserting estoppel nust be ignorant of
the true facts; and (4) the party asserting estoppel mnust
detrinentally rely on the conduct of the party to be estopped.

Burlington Fire Fighters’ Ass’n. v. Gty of Burlington, 149
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Vt. 293, 299, 543 A2d 686, 690-91 (1988) as cited in Stevens

v. Departnment of Social Wlfare, 159 Vt. 408, 421 (1992).

There is no question that PATH understands its
eligibility requirenents and has an obligation to comrunicate
themto applicants. See |d. at 413. The evidence showed that
t he PATH worker did explain these requirenents to the
petitioner fromat least the first date of her interviewwth
the petitioner’s children in June of 2001. The children were
told at that tinme that Medicaid eligibility required spending
down all resources to a level of $2,000. After the petitioner
provided the “trust” information to PATH, PATH told her in its
witten denial decision that the total anmpbunt of the “trust”
woul d be considered an asset and that it was disqualifying
until the anbunts were spent on itens such as nedi cal care.
This sanme information was al so conveyed to the petitioner in
the handwitten note sent by the worker to her son foll ow ng
t he deni al which again expl ai ned the spend-down process, the
need to reapply and the verification requirenents upon
reapplication. There is no question that PATH intends
applicants to be guided by and to act upon information such as
t he above.

PATH di d not know, however, that the petitioner was

confused about her rights with regard to an onset date for
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Medi caid or the necessity of acting pronptly with regard to a
reapplication. The petitioner never indicated in any way that
she did not understand the necessity of spendi ng-down and
reapplying as a prerequisite to starting her eligibility
period. The only confusion which PATH and the petitioner

di scussed following the denial was with regard to the anount
in the trust that had to be spent-down. It cannot be found,
therefore, that PATH knew that the petitioner was confused
about the timng of the reapplication and failed to correct

t he m sperception.

It cannot be said either that the petitioner was ignorant
of the true facts. Her representatives knew that she had to
have | ess than $2,000 to beconme Medicaid eligible. They knew
that the “trust” m ght be considered a total resource to her.
They knew that she had to spend-down all resources she owned
before she could becone eligible. And they knew after
Novenber 19, 2001 that the petitioner had to reapply for
benefits because PATH had determ ned that she had excess
resources. |f she had questions with regard to the effect of
the denial of her first application with regard to her onset
date of eligibility, she never raised themwth PATH

In spite of the information on eligibility given to her

by the PATH worker, the petitioner did not provide information
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to PATH for over two nonths regarding the “trust” nor did she
take any steps on her own to determne herself if the “trust”
was a resource owned by her until after the denial was sent to
her. After the denial and at the suggestion of PATH, the
petitioner’s son spoke to an attorney who advised himthat the
noney was available to his nother and that it should be spent.
Even then, the petitioner did not spend down the noney and
reapply for alnost two nonths. These facts indicate that the
petitioner’s children either were or should have been aware
that it was to their nother’s benefit to spend-down her incone
and to reapply as soon as possible. Any financial detrinent?
whi ch their nother suffered was not caused by the chil drens
reliance on anything PATH said but rather on their erroneous
assunptions and failure to act pronptly on advice they had
received fromboth PATH and their attorney. These facts do
not support a finding that “estoppel” should occur under the
four criteria set out by the court.

Finally, the petitioner has challenged the cal cul ati on of
the “patient share” anount. Patient share is cal cul ated by

addi ng together all of the gross inconme received by a Medicaid

! The petitioner presumably had sone sort of financial detrinent fromthis
del ay al though she did not present evidence of the same at hearing. As
she had at |east $42,000 when she entered the nursing home in March and
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reci pient mnus nedical bills which nust be paid fromthat
income and a small personal needs all owance. M13, 414, and
415. Deductions are not allowed for “honme upkeep” unless the
recipient is expected to return to the home within six nonths
which is not the situation here. M13.1. Because the

evi dence indicated that PATH nmay not have used the correct
anount of Social Security incone from 2001, the matter is
remanded for a recal culation of the patient share.

HHH

the home cost approxinmately $6,000 per nonth, she could have paid for over
seven nont hs of her stay before needi ng Medicai d support.



