STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearings No. 17,859

)
) & 17,883
Appeal of g

| NTRCDUCTI ON

The petitioner appeals separate decisions by the
Department of Prevention, Assistance, Transition, and Health
Access (PATH) denying Medicaid coverage for each of her two
children for chiropractic visits to treat chronic ear
infections. The issue is whether such treatnent is covered

under the pertinent regul ations.

FI NDI NGS OF FACT

1. The petitioner has two daughters, one age three, the
ot her age twenty nonths. Prior to |ast sumrer both children
had recurrent ear infections.

2. Based on her own all eged experiences as a child, the
petitioner sought chiropractic care for both children to treat
their ear infections. The petitioner first applied for
Medi cai d coverage for these services in or around June 2002.
The Departnent deni ed coverage at that tine because there was

no referral fromthe children's primry care physician. The
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petitioner filed separate appeals of the decisions for each
child in early July 2002.

3. A hearing was first held on Septenber 9, 2002. At
that time the petitioner admtted that the children's primry
care physician would not refer the children to a chiropractor
for their ear infections, but that she was taking them anyway
because of positive results she had received from such
treatnents when she was a child. At that tine the Departnment
advi sed the petitioner that it would reconsider its decision
if the petitioner obtained a referral froma primary care
physician. The petitioner was al so advi sed that she could get
a new primary care physician for the children if she could
find one who woul d make such a referral

4. At a hearing on January 27, 2003 the parties inforned
the hearing officer that a new primary care physician had
submtted a formrequest for prior approval to the Departnent
for 3 to 4 chiropractic treatnments for both children for
"chronic ear infections". However, the Departnent indicated
it had deni ed coverage because of the |ack of any nedical
support regarding the necessity and efficacy of such
treatment. At that tinme the petitioner was advised to try to

obtain nore detailed statenents fromthe children's primary
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care physician as to the reasons for his referral to
chiropractic care.

5. At a hearing on March 10, 2003 the petitioner
informed the hearing officer and the Departnent that she was
taking the children to a chiropractor once a nonth at her own
expense. The parties agreed that the children's primry care
physi ci an had submitted the following |letter, dated January
28, 2003, on behalf of both children:

| amthe pediatrician for [petitioner's children].

| have been concerned about their chronic ear infections

and fluid in their ears. Their nother, [petitioner],

began taking themto see a Chiropractor, [nanme], several
nmont hs ago and they have seened to benefit fromthis
nodal ity of therapy. Both of their ears are now cl ear of
fluid and they have not had any nore ear infections over
the last few nonths. She is hoping that Primary Care

Plus will cover their Chiropractic care, and | hope you
can facilitate this

6. In addition, an ear, nose, and throat specialist who
was treating one of the children had submitted the foll ow ng
letter, also dated January 28, 2003:

[ Child] has been under mny care since this sumer for
recurrent otitis nmedia. Since | have cared for her, her

ears have | ooked healthy, tynpanonetry has reveal ed
rel atively heal thy-appearing m ddl e ear spaces and her

heari ng has been intact. Fromthis, | conclude that her
current therapy appears to be working and shoul d be
continued. | will continue to follow her along, and

shoul d her condition change, other steps may need to be
t aken; however, at this tinme it appears she is having a
positive effect fromher current therapy.
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7. At this hearing the hearing officer inforned the
parties that he would issue a prelimnary ruling as to the
applicable law on chiropractic care for children and woul d
advise the parties if he felt the above physicians' statenents
were sufficient to resolve any factual issue.

8. On March 12, 2003 the hearing officer sent the
parties the foll owi ng menorandum

| am providing the petitioner with copies of

Regul ati ons M640 and ML0O6.3. My readi ng of these

regulations is that chiropractic for young children is

covered, but only when a convincing showng is made as to
the need for and efficacy of the treatnment. This would
require, at a mninmm detailed statenents fromthe
children's doctors supporting their need for chiropractic
care.
| will reset the matter for further hearing next

month to allow the petitioner tinme to try to obtain this
docunentation fromthe children's doctors.

(Enmphasis in original.)

9. At a hearing on May 5, 2003 the hearing officer
reiterated to the petitioner the type of nedical evidence she
woul d need and he allowed the petitioner until May 31, 2003 to
submt nore specific statenments fromthe children's physicians
as to the need and efficacy of chiropractic care. To date,

t he Board has received no additional medical evidence.

10. Based on the only nedical evidence submitted in this

matter (see supra) it is found that the petitioner's children
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have not had recurrent ear infections since |ast sumer and
that this has coincided with themreceiving chiropractic
treatnments once a nonth. However, on the basis of the brief
statements fromthe children's doctors (supra), it cannot be
found that there is a convincing nedical basis to conclude
that their lack of synptons is a result of the chiropractic

care they have received.

ORDER

The Departnent's decisions is affirned.

REASONS
Under Medi caid Manual 8 Ms40 chiropractic services are
covered only for recipients under age 21, provided that

certain conditions are net. These include the follow ng:

Coverage is limted to treatnment by neans of mani pul ation
of the spine and then only if such treatnent is to
correct a subluxation of the spine.

Chiropractic services for recipients under the age of 12
require prior authorization fromthe Medical Review Unit,
Medi caid Division, Waterbury. dinical review data
pertinent to the need for treatnent nmust be submtted in
writing.
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The regul ati ons governing prior approval include the
types of supporting information that nmay be required at the

Departnment's discretion. These include:

* the patient's plan of care;
* a statenment of long-termand short-termtreatnent
goal s;

* the practitioner's detailed and reasoned opinion in
support of nedical necessity;

* a statenment of the alternatives considered and the
provi der's reasons for rejecting them

8§ MLO6. 3.

Al t hough the petitioner is undoubtedly sincere in her
belief that the chiropractic care her children have received
is an effective treatnent for their ear infections, it nust be
concl uded that the nedical evidence submitted in this matter
cited above inits entirety, falls far short of the above
regul ations. There is nothing in the record to establish that
either child has a "subluxation of the spine”, or that their
chiropractic treatnments actually consist of "manipul ation of
the spine”. Thus, it cannot even be concl uded that these
threshold criteria for coverage under 8 M640 (supra),

regardl ess of prior approval, have been net.
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However, even if it could be assuned that the children's
chiropractic treatnent is based on spinal subluxations, it
nmust al so be concl uded that the above requirenents for prior
approval have not been net. At best, the brief statenents
fromthe children's doctors, cited above, establish only the
doctors' opinions that the treatnent "appears to be working".
For whatever reason, however, these doctors have not been
willing or able to provide a nedical rationale that explains
the treatment in detail and denonstrates why it is effective
and necessary for these children.

To be sure, a reasonable policy argunment can be made that
Medi cai d shoul d cover any service that a recipient's doctor
feels seens to work. Unfortunately for the petitioner in this
matter, however, the above regulations clearly require
significantly nore in the way of nedical justification before
Medi cai d coverage nust be approved. On the basis of the
record as it now stands the Board sinply cannot concl ude that
t he Departnent has abused its discretion in denying prior
approval for chiropractic care for the treatnent of these
children's ear infections.

| f and when the petitioner is able to obtain such

evi dence fromher children's doctors she is free to reapply
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for Medicaid coverage of these services. At this tine,
however, the Departnent's decisions nust be affirned.
3 V.S.A 8§ 3091(d), Fair Hearing Rule No. 17.
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