STATE OF VERMONT
HUMAN SERVI CES BOARD

Inre Fair Hearing No. 17,757

)
)
Appeal of )
| NTRODUCTI ON
The petitioner appeals a decision of the Department of
Prevention, Assistance, Transition, and Health Access (PATH)
finding that she was overpaid in the Food Stanp program The

i ssue is whether the petitioner’s husband shoul d have been

consi dered part of the household when he resided el sewhere.

FI NDI NGS OF FACT

1. The petitioner and her husband experienced narital
difficulties and separated in May of 2000. At that time they
had two children who went to live with the petitioner in a
subsi di zed apartnment she obtai ned through the public housing
authority. The petitioner’s husband went to live with his
parents and | ater noved into his own apartment in New

2. The petitioner and her husband |ived apart for the
next fifteen nmonths with the exception of two nonths in the
sumrer of 2001 when her husband lived with her while

conval escing froman accident. The petitioner filed for
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divorce in January of 2001. The couple continued in
counseling even after the divorce action was filed

3. Sonetime in late July or early August of 2001, the
coupl e decided to reconcile and the petitioner asked the
housi ng authority to add himto the | ease so that he could
live with her. The housing authority refused saying her
husband had poor |andlord references. The petitioner began to
| ook for other housing and her husband continued to reside
with his parents. He spent a good part of each day at the
petitioner’s apartnent, often comng early to take care of the
children so she could get to work by 7:00 a.m He usually ate
one neal with his fanmily every day but rarely stayed overni ght
as a provision in the | ease restricted overnight visitors to
fourteen days per year.

4, I n Septenber of 2001, the petitioner becane pregnant
with the couple’s third child and by Decenber, on the advice
of her doctors, cut back on her work hours. At that time she
applied for assistance from PATH with Food Stanps and Reach Up
Fi nanci al Assistance (RUFA) benefits. She explained to her
benefits specialist at PATH what her family situation was.

5. After discussing the situation with her supervisor,
the benefits specialist deternmined that the fanm |y should be

consi dered one which included two parents and two chil dren
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because of the level of involvenment the petitioner’s husband
had with the famly. Although he could not live in the sane
apartment with them the specialist and her supervisor
believed that the rules would not consider himan absent
parent. Her husband has not been enpl oyed at any tinme
relevant to this appeal .

6. The petitioner was notified that she would receive
both RUFA and Food Stanps begi nni ng Decenber 21, 2001 based on
a four-person household. She was paid Food Stanps of $67 for
the last ten days of Decenber, $452 for January and $350 each
for the nonths of February and March of 2001

7. In March of 2001, supervisors at the central office
who reviewed the case determnmined that the petitioner’s husband
shoul d not have been included in the household for Food Stanps
or RUFA benefits because he had a different address and did
not reside with his famly. The petitioner was notified that
her benefits would be decreased to a household of three
begi nning April 1, 2001

8. On April 5, 2001, the petitioner was nailed a notice
advi sing her that she had been overpaid $323 from Decenber 20,
2001 to March 31, 2002 entirely due to Departnent error. She
was told that she shoul d have received $32 in Decenber, $356

in January and $254 in February and March. On April 8, 2002
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the petitioner was notified that PATH woul d col | ect the

over paynment by recouping $23 per nonth (or 10 percent) from
her ongoi ng Food Stamp grant of $231 per nonth begi nning on
May 1, 2002. The appeal rights provided on the reverse of the
noti ce advi sed the petitioner that although she had ninety
days to appeal, she had to ask for a hearing before her
benefits were reduced in order to keep the current anount.

9. The petitioner appeal ed those decisions on May 2,
2002, a day after the reduction went into effect. On May 15,
2002 she finally found a subsidized apartnment which woul d
accept her entire famly and her husband noved in with her.
The Department restored the famly's benefits to the four-
person | evel as of that date.

10. As of the date of the appeal, the Departnent had not
sent the petitioner a notice of overpaynent in the RUFA

pr ogr am

ORDER

The decision of PATH is affirned.

REASONS
The rul es of the Food Stanp program which are al npbst

entirely deternmined by federal regulation, define eligibility
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in terms of a “household” which may be a single individual or
“a group of individuals who live together and customarily
purchase food and prepare neals together for hone
consunption.” F.S.M § 273.1(a)(1).

Al though it is clear fromthe facts in this natter that
this fanmily wanted to live together, they were not actually
able to do so until May 15 of this year. The petitioner’s
husband lived with his parents and appears to have eaten nost
of his meals with them This factual scenario should have |ed
PATH to a concl usi on under the above regul ations that the four
fam ly menbers could not have been included in the same
househol d.

PATH admits that the fact that they were considered to be
in the same household for several nonths was entirely its
fault. The petitioner relies on this adm ssion as a reason
for avoiding the assessnent of an overpaynent agai nst her

While the petitioner’s request to cancel the overpaynent

i s an understandabl e one, the federal Food Stanp regul ations



Fair Hearing No. 17,757 Page 6

require the establishment and coll ection of an overpaynent
regardl ess of who is in error

The State agency shall establish a claimagai nst any

househol d that has received nore food stanp benefits than

it is entitled to receive. . . A claimshall be handl ed

as an adnministrative error claimif the overissuance was

caused by State agency action .

F.S.M 273.18a

The amount of the claimis figured by conparing the
amount of the Food Stanps actually paid out with what the
fam ly should have received. F.S.M 273.18c. PATH is then
required to send a witten demand letter to the petitioner for
the anmobunt of the overpaynent, including possible nmethods of
repayment. F.S.M 273.18d. In an “adm nistrative error”
case, the first letter to a famly still receiving Food Stanp
benefits nust advise it that unless a tinmely request is made
for a fair hearing and continued benefits, its allotnent will
be reduced “with the first allotment issued after a tinely
notice.” F.S.M 273.18d. |If the error is an admnistrative
one, the regulations require a recoupnent of the Food Stanp
overpaynment at the rate of ten percent of the household’ s
allotment. F.S.M 273.18g (4)(ii).

The petitioner does not dispute the anbunt of the

over paynment. She was advi sed by the Departnment on April 5,

2002 of the amount of the overpaynment and that a recoupnent
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woul d begin on May 1, 2002 unl ess she appeal ed before that
time. She did not appeal until My 2. The recoupnent is
apparently already in place. PATH has followed its own

regul ations in assessing the anpbunt of the Food Stanp
overpayment, in sending the petitioner a notice of her rights
and in collecting on the overpayment. The decision of the
Department thus must be upheld as consistent with its
regulations. 3 V.S.A § 3091(d).?

#HH

! The petitioner does not argue that her husband shoul d have been part of
her househol d from March 31, 2002 when the reduction to a three-person
househol d was nade through May 15, 2002 when the four person househol d was
put back in place. |f she had nade such an argunent with regard to the
Food Stanps the Departnment’s decision would have been upheld with regard
to those weeks for the sane reasons stated herein. The RUFA program has

simlar language in that it only includes parents who “live in the honge”
with the child. See WA M 2242. PATH has not yet sent the petitioner an
overpaynment notice in the RUFA program |f it does take such an action,

the petitioner may appeal it at that time and is encouraged to do so since
the rules are slightly different for recovery of RUFA benefits.



