STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 17,726

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner, a licensed foster care provider, appeals
a decision of the Departnent of Social and Rehabilitation
Services (SRS) to renove a child in her care. SRS has noved
to dismss the petitioner’s appeal. The issues are whet her
t he Board has subject matter jurisdiction over this action and
whet her the petitioner has |legal standing to obtain the relief

she is seeking on behalf of the child.

DI SCUSSI ON

The facts necessary to frane the Departnent's Mtion to
Dismss are not in dispute. The petitioner is a |licensed
foster parent who, until August of 2001, provided foster care
in her honme for a then four-year-old child who is a relation
of hers (the child of a cousin). She had been providing this
care for about seven nonths when SRS becane concerned about
t he placenent for a nunber of reasons and determ ned to nove
the child to another foster care hone that it thought would be

nmore appropriate for him The boy was renoved to the new
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foster home and the petitioner disputed SRS actions through a
reviewwth the district SRS office and an appeal to the
Commi ssi oner of SRS.

The petitioner disputed the facts upon which SRS relied
at these review hearings to no avail. The Comm ssi oner
supported the decision to nove the child made by the district
of fice and advised the petitioner in a witten decision dated
February 27, 2002 that she could appeal to the Human Servi ces
Board for further hearing if she disagreed with his decision.

The petitioner did file such an appeal and SRS noved to
di sm ss the appeal relying on former Board deci sions that
foster parents have no cogni zable “legal interest” in SRS s
pl acenent decision. The petitioner opposed the di sm ssal
sayi ng that the Conmm ssioner had inforned her that she was
entitled to a hearing before the Human Servi ces Board and t hat
the “hearings” which took place within the Departnment “I|acked
any senbl ance” of due process. She specifically objected to
the fact that the Conm ssioner’s hearing officer used
informati on avail able to himoutside of the hearings and the
fact that the state produced no witnesses in its behalf. She
particularly wants a forumto dispute certain accusations nmade

by SRS that she had spanked the child in her care. She
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agrees, however, that SRS has taken no action at this tinme
with regard to her foster care license.

The Board has had occasion in at |east three prior cases
to consider the standing of both foster and natural parents to
bring appeal s concerning SRS pl acenent of foster children and
whet her the Board has subject matter jurisdiction over such
appeals. Fair Hearings No. 7,809, 9,455 and 15,108. 1In Fair
Hearing No. 9,455, the Board held that even though 3 V.S.A 8§
3091(a), as a general matter, gives foster parents the right
to "request a hearing" before the Board, foster parents do not
have "any enforceable legal interest” in a case that involves
SRS s placenent of children in its custody. Mreover, the
board rul ed, because adoption of mnors is within the
jurisdiction of the probate court, the Board would not have
subject matter jurisdiction in such matters.

In Fair Hearing No. 7,809, the Board considered the
appeal against SRS by the natural parent of a child in SRS
custody pursuant to a CHINS order. 1In that case the Board
hel d that because the CHI NS statutes give the Juvenile Court
"exclusive jurisdiction” in all "proceedings" regarding the
pl acenent and di sposition of those children, the Board does

not have subject matter jurisdiction to consider a parent's
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appeal of a placenent decision nmade by SRS pursuant to a CH NS
pr oceedi ng.
33 V.S. A 8§ 5503 provides:

(a) The juvenile court shall have excl usive
jurisdiction over all proceedi ngs concerning any child
who is . . . achild in need of care or supervision
brought under the authority of this chapter, except as
ot herwi se provided in this chapter.

(b) The orders of the juvenile court under the
authority of this chapter shall take precedence over any
order of any court of this state, except an order
establishing child support, to the extent inconsistent
herew t h.

As discussed in Fair Hearing No. 7,809 (which quoted
extensively froma prior decision, Fair Hearing No. 6,435), it
is the juvenile court that has the "ultinmate say as to what is

in the child s best interest” (citing Inre GF., 142 \Wt.

273,281 [1982]). Assumng jurisdiction in this matter would
in effect place the Board in the position of “second guessing”
the court under whose authority SRS acts in placenment matters.

As di scussed by the Board in both Fair Hearings Nos.
7,809 and 9, 455, cases such as these are clearly

di stinguishable fromlIn re Kirkpatrick 147 Vt. 637 (1987), in

whi ch the Vernont Suprene Court ruled that the Board can hear

matters not part of a juvenile court "proceeding"! In that

The Board has general oversight over decisions and actions
by SRS that affect only the petitioner that are not
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case the question was whether a natural nother of a child in
SRS cust ody coul d appeal a decision by SRS denyi ng her

rei nbursenent for her own psychotherapy. As the Board pointed
out in those fair hearings, SRS decisions regardi ng placenent
of children in its custody are at the "heart" of CH NS
proceedi ngs and, thus, nmust be considered within the exclusive
jurisdiction of the juvenile court.

For the above reasons, it nust be concluded that the
petitioner does not have | egal standing to appeal a decision
by SRS regarding the placenment of a child formerly living in
the petitioner’s foster hone and that 33 V.S. A § 5503
precl udes the Board fromtaking subject matter jurisdiction
over the petitioner’s appeal. The fact that the Comm ssioner
of SRS inforned the petitioner that she could take her appeal
here does not confer jurisdiction upon this Board. Although
this advice certainly created sone confusion for the
petitioner and rai sed her hopes that there would be a further
review, it was certainly the better course for SRS to let the
Board decide if it has jurisdiction than to nmake that decision

itself by not informng the petitioner of her right to appeal.

inextricably tied to questions regarding the best interests of
the child.
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A final word is in order with regard to the petitioner’s
di sagreenent with findi ngs nade by the Comm ssioner regarding
her discipline of her young foster child. While the Board
does not have jurisdiction over placenents nade by SRS, it
does have jurisdiction over a grievance filed by a |icensee of
SRS who is “aggrieved by . . . agency action affecting .
her . . . license.” 3 V.S.A 8 3091(a). The petitioner
admts at this point that SRS has not taken any action
affecting her |icense based upon the alleged incident.
Therefore, an appeal under this section would be prenmature.
However, if a licensing action is taken based upon these
al l egations, the petitioner would have a right to be heard on

t he underlying all egations before the Board.

ORDER

The Departnent's Mdtion to Dismss the petitioners

appeal is granted.



