STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 17,703

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner requests expungenent fromthe Depart nment
of Social and Rehabilitation Services (SRS) child abuse and
negl ect registry of a finding made in 1987 that she negl ected
two of her children.

FI NDI NGS OF FACT

1. I n Septenber 1987, SRS received a report froma
school gui dance counsel or that a seven-year-old girl and her
four-year-old brother were not being properly cared for by
their nother, who is the petitioner in this matter. Follow ng
an investigation the Departnent substantiated the report as

"negl ect" by the petitioner.?

Y1t is not clear if SRS communicated its substantiation of neglect to the
petitioner at that time. The petitioner's present appeal arose after she
was recently informed that the substantiation would prevent her from
providing foster care or obtaining custody of one of her grandchildren,
who is now in SRS custody.
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2. A hearing in this matter was held on Novenber 25,
2002. The Departnment presented the testinmony of the SRS
soci al worker who investigated the matter, the gui dance
counsel or, the school nurse, and a teacher fromthe children's
school, and the petitioner's Reach Up worker at the tine in
guestion. All the Departnent's w tnesses appeared to have a
good recoll ection of the events in question, and nuch of their
testimony was not disputed by the petitioner.

3. The school witnesses testified that the petitioner's
son, who was then age four, and who had significant
devel opnental disabilities, came to his preschool three tines
a week acconpanied only by his sister. On those nornings the
W tnesses stated that he had not been fed, was dressed in
filthy clothes, and was still wearing a soiled diaper that did
not appear to have been changed fromthe night before. The
W t nesses stated that they took it upon thenselves each day to
provi de fresh diapers for the boy, feed him breakfast, and
mai ntain a supply of clean clothes that he coul d change into.

4. The witnesses also testified that they were concerned
that the petitioner's daughter, then age seven, and who
attended school at the sane place as her brother, was being
pl aced in charge of her brother for extended periods of tine,

and that this was too much responsibility for a child of that
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age to handl e. The wi tnesses observed that the girl appeared
overly anxi ous and obsessed about her brother's welfare.

5. The petitioner did not dispute the above testinony.
She testified that the children's father, with whom she was
living at the tinme, was an abusive al coholic who didn't work
or provide any care for the children. As a result, the
petitioner was required to work in order to keep the famly's
ANFC grant. She stated that she had to | eave the house early
each norning to go to work, and that she had no choice but to
rely on her daughter and the school to change, clothe, and
feed her son. She stated that she was afraid to fully reveal
her situation to anyone for fear that her husband woul d abuse
her and that she would | ose custody of her children.

6. The petitioner's Reach Up worker at that tine
testified that he was unaware of the petitioner's childcare
pr obl ens.

7. It appears that after SRS investigated the matter no
further action was taken in light of the school's wllingness
and ability to continue to intervene in providing the

necessary care for the children.
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ORDER

The petitioner's request to expunge the report that she
negl ected her children fromthe Departnent's registry is

deni ed.

REASONS
The Departnent of Social and Rehabilitation Services is
required by statute to investigate reports of child abuse and
to maintain a registry of all investigations unless the
reported facts are “unsubstantiated”. 33 V.S A 88 4914, 4915
and 4916.
The statute further provides:

A person may, at any tinme, apply to the human
services board for an order expunging fromthe
registry a record concerning himor her on the
grounds that it is not substantiated or not

ot herwi se expunged in accordance with this section.
The board shall hold a fair hearing under section
3091 of Title 3 on the application at which hearing
t he burden shall be on the Conm ssioner to establish
that the record shall not be expunged.

33 V.S. A 8 4916(h)
The statute at 33 V.S. A 8§ 4912 defines abuse and
neglect, in pertinent part, as follows:

(2) An "abused or neglected child" neans a child whose
physi cal health, psychol ogi cal growth and
devel opnment or welfare is harmed or is at
substantial risk of harmby the acts or om ssions of
his or her parent or other person responsible for
the child s welfare.
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(3) "Harm to a child' s health or welfare can occur when
t he parent or other person responsible for his
wel f ar e:

(A) Inflicts, or allows to be inflicted, upon the
child, physical or nental injury; or

(C Fails to supply the child with adequate food,
clothing, shelter or health care.

(7) "Mental injury"” includes a state of substantially
di m ni shed psychol ogi cal or intellectual functioning
of a child as evidenced by an observabl e and
substanti al inpairnment; provided, however, that such
i mpai rment nust be clearly attributable to the
unwi | I i ngness or inability of the parent or guardi an
to exercise a mninmmdegree of care toward the
chi |l d.

In this case the Departnment presented convincing evidence
that in 1987 the petitioner sent her four-year-old son to
preschool on a regular basis in the care of his seven-year-old
sister, and that he arrived at school not having been fed,
changed, or properly clothed. It nust be concluded that this
constituted "harn to the boy within the neaning of the above
provi si ons.

The evi dence al so shows that the petitioner at that tine
regul arly placed her seven-year-old daughter in the position

of having to | ook after her handi capped brother, and that this

caused the girl to be upset and anxi ous about her brother's
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wel fare. It nust be concluded that this constituted "harnt in
the formof "nmental injury” to the child within the neaning of
t he above provi sions.

It is clear fromthe evidence that the petitioner was in
an extrenely difficult and stressful situation at that tine,
and that she may have perceived her options as being limted.
However, al though judgenent in hindsight may seem harsh, it is
nonet hel ess clear that the petitioner placed her concerns
about her famly's privacy, and perhaps her own physical well
bei ng, ahead of the physical and enotional needs of her
children. It is indeed fortunate that the children were able
to receive a significant part of their basic care at the tine
fromtheir school. However, it cannot be concl uded that the
petitioner's actual and self-perceived situation at the tine
means that the children were not subject to neglect by the
petitioner within the nmeani ng of the above statute.

For these reasons the petitioner's request at this tine
to expunge the report of neglect fromthe Departnent's
registry is denied.
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