STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 17,626

)
)
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| NTRCDUCTI ON

The petitioner seeks to expunge a record in the registry
of the Departnent of Social and Rehabilitation Services (SRS)
that she sexually abused a six-year-old girl in 1986. The
prelimnary question in this case is whether the Departnent
can rely solely on "hearsay" evidence to prove the allegations
in this case if the alleged victim now an adult, is not
present for cross-exam nation at the hearing.

The petitioner has noved for Summary Judgenent based on
the Departnent's representation that the alleged victimin the
matter is not available to testify at the hearing. At a
status conference held on Decenber 19, 2002 the Depart nent
indicated it did not contest the facts or the | egal argunents
contained in the petitioner's Mtion for Summary Judgenent,

which is incorporated by reference herein.

ORDER

The petitioner's notion is granted. The Departnent of

Soci al and Rehabilitation Services may not rely solely on
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"hearsay" evidence to prove the allegations in a child sexual
abuse record unless the alleged victimis a child age ten or
under and is nmade available to testify pursuant to V.R E
804a. Inasmuch as the witness in question is not a child and
is not available to testify, the petitioner's name shall be

removed fromthe Departnment's registry of child sexual abuse.

DI SCUSSI ON

| ncorporated by reference herein is the Board's Interim
Rul i ng dated Cctober 15, 2001 in Fair Hearing No. 16,391. 1In
that case the Board affirmed the rulings nmade in two prior
cases (Fair Hearing Nos. 16,838 and 16,479) as foll ows:

as the proponent of the hearsay statenents, it is

the obligation of the Departnent to procure the

attendance of the child (or nentally disabled adult)

wi tness at the hearing for purposes of cross-exani nation.

If it chooses not to do so, all of the hearsay evi dence—

t herapi st and investigator notes, testinony and ot her

recorded statenents nade by the alleged victimoutside of

t he hearing-—woul d be disallowed to prove the truth of
t he all egati ons.

| nasnuch as the Departnent has not advanced any policy or
| egal argunent that a | ess stringent standard should apply to
adult witnesses, the petitioner's Mdtion for Sunmary Judgenent
must be grant ed.
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