STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 17,588

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner seeks an expungenent of a finding by the
Department of Social and Rehabilitation Services (SRS) that
she abused three children by exposing themto a risk of harm
The issue is whether the petitioner’s acts or om ssions fal

wi thin the neaning of the term “accidental.”

FI NDI NGS OF FACT

1. In July 2001, the petitioner was the director of
child care services for a corporation that operates a sk
area. She had been the director for eleven years. Four
separate children’s prograns existed within the center,
i ncl udi ng an enpl oyee day care and a pre-school center. Each
of those divisions has its own supervisors who are responsible
for the day to day operations of their prograns.

2. During the ski season, the petitioner does strictly
adm ni strative and supervisory work. In the off-season, which
i ncludes the sumer, staff positions are reorgani zed and the

petitioner also works as a direct caregiver in the enployee
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day care center. Wen she assunes that position, she works
under the supervisor of the enployee day care program and does
not attenpt to run her program The petitioner was working as
a primary caregiver in the summer of 2001 in the enpl oyee day
care division

3. The supervisors of both prograns that operate during
the sumrer, as well as the petitioner’s other enployees, think
very highly of her. She is regarded as a person who is
genui nely concerned with the welfare of children in her care
and a person who exhibits and expects respect for children in
the center's care. There was no evidence presented that the
petitioner has ever been cited by SRS for failing to care for
children entrusted to her.

4. In July of 2001, the supervisor of the enployee day
care, Maureen, organized a field trip to a science nuseum
Maur een had been a child care professional for sonme six to
seven years and is currently an el ementary school counsel or.
Children fromthe pre-school were invited to sign up for the
museumtrip as well. The response was great. More children
signed up for this field trip than any previously taken by the
center. In all, thirty-two children aged from ei ght years
down to seventeen nonths along with nine caretakers were

scheduled for the trip. Several of the children were the
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children of the caregivers. The petitioner hel ped Maureen to
assign the children to vans and to obtain perm ssion and

medi cal slips for them In all, tw |arge corporate vans and
three private cars were enployed to transport the children.
Maur een assigned the petitioner the duty of driving one of the
| arge corporate vans to the museum All of the enployees who
testified at the hearing clearly understood that Maureen was
in charge of the field trip.

5. The center did not have any witten procedures with
regard to taking field trips in the sumrer of 2001. The
center had informal procedures that had been used for years.
The informal procedure for unloading the vans was that one
adult in the van would unload the children while the other one
woul d supervi se the unl oaded children. Head counts were done
of the children as necessary depending on the situation.

Chil dren were assigned to specific adults, no nore than four
to a single adult when they arrived at the destination. The
children were assigned so that no one single adult had too
many toddlers to supervise. The center had never had a
probl em wi th supervision of the children on the many field
trips taken over the years. However, sonme of the drivers

indicated after this incident that they were unaware of these
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procedures and had made up their own procedures for insuring
that the children were safely unl oaded.

6. The day of the trip was July 18, 2001, a sunny
sumer day. The petitioner had a list of the thirteen
children who were to ride in her van. She did not |oad the
children into the van. Maureen and her husband and Nancy,
anot her caretaker who was to ride along in the van, |oaded the
children. 1In the end, only eleven children were | oaded into
the van due to a broken seat belt and sone |ast mnute
changes. The van |list was not changed before the trip to
reflect the two children who did not ride with the petitioner.
The van has five rows of seats. The children were dispersed
anong the four back rows with the two adults in front.

7. On the way to the nmuseum Nancy agreed that she
woul d unl oad the children and the petitioner would watch them
after unloading. Nancy was al so counting noney during the
drive as Maureen had designated her to handl e purchasing the
tickets for the group.

8. The caravan of cars and vans arrived at the nmuseum
about 11:10 in the nmorning. The petitioner pulled her van in
to the curb of the parking area with the back opening on to
the parking lot roadway. As agreed, Nancy began to pull the

children out of the passenger side door of the van that opened
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onto the mddle seats. She took five children out of rows two
and three and sent them around the back of the van to where
the petitioner stood. Before she could unload the rest, one
or nore adults approached her with noney for the trip. At
that time she stopped unl oading the children and started to
deal with the noney.

9. The petitioner realized at some point that Nancy had
interrupted her unloading to take noney fromthe adults. In
order to facilitate the unloading, the petitioner opened the
back doors of the van and took the three children out of the
last (fifth) row. She was able to do this and still watch the
five children then at the back of the van. She coul d not see
how many children were still in the other rows of the van.

She did make eye contact with Nancy during this event.
However, the two did not comruni cate about this change in the
unl oadi ng pl an.

10. After the petitioner unloaded the back seat, she
cl osed the back doors of the van. By that tine, several other
children were converging with her original group of five
children behind the van and she focussed her attention on
their safety since they were near the roadway. The petitioner

did not go around to the side of the van to unload the rest of
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the children thinking that Nancy would resune that task when
she finished with the noney.

11. After some mnutes, the petitioner heard Nancy cal
fromthe front of the van asking if the group was ready to go
into the nuseum The petitioner replied fromthe back of the
van amid a crowd of children that they were all just waiting
for her. The petitioner had not seen Nancy unload the rest of
the children fromthe side of the van but assuned that she had
resunmed that task when she had finished with the noney. Nancy
assuned that the petitioner's remark neant that she had
removed the rest of the children fromthe van al ready.

12. Al t hough Nancy wal ked by the side tinted wi ndows of
the van she did not |ook inside to see if the children were
actually gone nor did she confirmwth the petitioner that she
had taken the children out. Nancy recalls that she did shut
t he side passenger door for the first row but does not recal
closing the side door opening into the mddle three rows. Her
menory is that it was cl osed when she wal ked by. The
petitioner did not close the side door because she was at the
back of the van the whole tine. The van doors were |left
unl ocked and the two windows in the front row were |eft

slightly open.
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13. It had taken about fifteen or twenty mnutes to
unl oad all of the children fromthe five vehicles. The
Wi t nesses descri bed the nunber of children standing behind the
vans as |large and the scene as chaotic. The children behind
the van required cl ose supervision because they were close to
t he roadway. Wen Nancy joined them all of the children and
caretakers wal ked together to the nuseum By that tine, the
outside tenperature was about 73 or 74 degrees.

14. The children and adults entered the nuseum about
11:30 a.m Wen they were all inside, Maureen, the
supervi sor, gathered the children together, allowed themto
use the bathroom and then assigned themto groups with
specific adults supervisors. She did not have a master |ist
of the children and did the sorting by sight. She surveyed
the children and thought they were all there but she was "too
busy" that day to do an actual head count before the sorting.
She added that she usually does continuous head counts to nake
sure children are all accounted for during trips. The smaller
groups were assigned by m xing ages to avoid too nany snal
children with one caregiver. The groups were not divided in
relation to the groupings that had occurred in the vans. The

bat hroomtrips and sorting took about fifteen to twenty



Fair Hearing No. 17,588 Page 8

m nutes. There was no evidence offered that the petitioner
was awar e that Maureen had not accounted for the children.

15. Fol l owi ng the sorting process, the groups of
chil dren and supervising adults scattered throughout the
museum The petitioner went upstairs with her group. Nancy,
who was in a different group, went upstairs as well wth her
partner, another caretaker naned Sharon.

16. After about ten or fifteen m nutes, Sharon turned to
Nancy and said she had a “sense” that all of the children they
left the center with were not in the nuseum?® She said she
was going to | ook around and asked Nancy to watch the chil dren
whil e she did so. As she was going down the stairs, she heard
a page over the public address system asking for the owner of
a van with the center’s license plate nunber to conme to the
front desk because children had been found in the van. Sharon
ran to the parking |ot.

17. The petitioner also heard the page and instructed
Nancy, who was with her group nearby, to run to the parking
| ot while she watched all of the children. Nancy did so and

arrived a mnute after Sharon.

! One of the witnesses who testified recalled that Sharon had said this
when the group entered the museum and that the remark was ignored by the
petitioner. This testinony was vague and inconsistent with the testinony
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18. By that time, three children, aged seventeen,
twenty-one and twenty-two nonths had been renoved fromtheir
carseats in the van. The children had been di scovered by a
bus driver who had just brought another group of children to
the nuseuma few m nutes after the petitioner’s group arrived.
He was parked in the back near the van and was sitting in a
picnic area eating his lunch when he noticed sone novenent in
one of the vans. He went over to check and di scovered the
novenent was the waving armof a child. He |ooked in the van
and saw three children in carseats, one in the third row of
the van and two in the fourth row He called to the counsel or
in charge of his own field trip, who was al so eating |unch
nearby, to ook in the van. The counselor told himto take
the children out of the van while she ran to the office to
report the situation. She asked the desk clerk at the nuseum
to page the owner of the vehicle and to call the police. The
bus driver did renove the children fromthe van. He guessed
that the tenperature inside the van was close to 100 degrees.
The outside tenperature at that tinme was about 75 degrees.

19. In a few nonents, Sharon, the first adult fromthe

day care who had left the building to check on the children,

of all other w tnesses, including the witness who made the remark. As
such, that statenent is rejected as not credible.
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was in the parking ot and saw that the children had been
taken out of the van. The children were sweaty and two were
crying but they were unharnmed. Nancy canme out shortly
thereafter and attenpted to mnister to the children who had
been placed in the shade and given water. By this tinme, the
museum di rector had arrived in the parking |lot and asked to
speak to the programis director. Sharon went into the nmuseum
to get the petitioner. At that point Maureen had gathered al
the children fromthe center into one place so they could deal
wi th the emergency.

20. The petitioner went out to the parking lot to talk
wi th the manager and the police who arrived a few m nutes
|ater. The petitioner was descri bed by everyone who saw her
as “devastated” by this incident. The police determ ned that
the children were safe and |eft the scene. No one was
crimnally charged in this event. The children appear to have
been alone in the van for about 35 m nutes.

21. Al of the children were shortly taken back to the
child care center. The petitioner herself imediately
reported the event to SRS and to all of the parents of the
children. She wote to SRS the next day saying that the event

had been a “great m stake” fromwhich "we have all | earned"
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and advised SRS that new policies on field trips were being
put in place to avoid this ever happeni ng again.

22. The witten policy which the petitioner |ater
provided to SRS stated that in the future ol der and younger
children woul d be taken on separate trips; nmaster |ists would
be drawn up of all children on the trip with a sublist of
children in each vehicle; one person would unload and | oad
each child; one person would also check the vehicle and do a
head count; headcounts woul d continue every fifteen m nutes;
and, each adult would be assigned to a specific child.

23. Al the witnesses described this event as a terrible
m st ake and one whi ch was never intended by the petitioner or
anyone else fromthe center. The petitioner and the
supervi sors acknow edged that the children were placed in a
very dangerous situation by this m stake. They have never had
any problemlike this on a prior field trip but have al
beconme nore aware of the dangers since this event.

24. No abuse investigations were conducted wth regard
to either Nancy or Maureen in this matter. Both of those
persons were called as witnesses at the hearing.

25. SRS determined that the petitioner was responsible
for leaving the children in the van because she took the

children on a field trip wthout adequate mechanisns in place
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to insure their supervision. It was found that the petitioner
commtted a single egregious act that placed children at a
significant risk of harmand thus warranted placenent of her
name in the abuse registry in order to protect children in the
future.

26. SRS presented evidence that its regul ati ons had been
changed sone five nonths before this event (February 2001) to
require witten procedures for field trips. The regulations
al so contain prohibitions against |eaving children in cars and
require that children be assigned to primary caregivers.? SRS
had been having sone discussions with the child care facility
about the use of primary caregivers prior to this matter.
However, no evidence was presented that the petitioner was
i nformed during these discussions or otherwi se of this new
regul ation regarding witten field trip policies or that SRS
had personally indicated to her at any tinme during its
di scussions that her field trip policies were inadequate or

needed to be in witing for the safety of the children.

2 The concept of primary caregiver is that a particular staff person is
assigned to each child for the purpose of nonitoring and facilitating
their emotional, physical and social growth and for purposes of

conmuni cating with the child' s parent. SRS Children's Daycare Licensing
Regul ati ons, 1996, "Definitions."
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27. The petitioner is no |onger enployed as the director
of the day care center and has not been able to work in the
day care field since this finding was nmade.

28. Based on all of the evidence above it is concluded
that the petitioner's actions and om ssions which contributed
to the risk of harmin this matter were neither intentional
nor reckless, but rather fall within the nmeaning of the term

"accidental ".

ORDER

The request of the petitioner to expunge the abuse

finding agai nst her is granted.

REASONS

The Vernont | egislature has adopted | aws to “protect
chil dren whose health and wel fare nay be adversely affected
t hrough abuse and neglect” by any “person responsible for a
child s welfare” while “in a residential, education or day
care setting, including any staff person.” 33 V.S. A 88 4911
and 4912(5). To this end, the legislature requires SRS to
investigate reports of child abuse or neglect and to maintain
a registry wwth the names and records of those who are

determ ned to have a “substantiated” finding of abuse or
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neglect. 33 V.S.A 8§ 4913 and 4916. A report is
substantiated when it is “based upon accurate and reliable
information that would | ead a reasonabl e person to believe
that the child has been abused or neglected.” 33 V.S.A 8§
4912(10).

Any person placed in the registry “may, at any tine,
apply to the human services board for an order expungi ng from
the registry a record concerning himor her on the grounds
that it is unsubstantiated or not otherw se expunged in
accordance with this section.” 33 V.S. A 8§ 4916(h). Under
this statutory provision, “the burden shall be on the
comm ssioner to establish that the record shall not be
expunged.” |d.

SRS attenpts to neet its burden in this case by
mai ntai ning that the above facts constitute abuse in that a
reasonabl e person woul d conclude that children were threatened
wi th physical harmby the acts or om ssions of a person
responsi ble for their care. The statutory sections relied on
provi de as foll ows:

(2) An “abused or neglected child” neans a child whose

physi cal or nental health or welfare is harnmed or

threatened with harm by the acts or om ssions of his

parent or other person responsible for his welfare .

(4) "Threatened harni neans a substantial risk of
physi cal or nental injury to such child by other than
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acci dental neans which would be likely to cause death or
serious or protracted disfigurenment, or protracted

i mpai rment of physical or nmental health or protracted

| oss or inpairnment of the function of any bodily organ.

33 V.S. A 8§ 4912 (Enphasis supplied)

The petitioner agrees that the three children in this
case were subjected to a substantial risk of harmthat could
have resulted in death or serious injury when they were |eft
unsupervised in the van for thirty-five mnutes. She fully
acknow edges that this situation could have been fatal for
these three children. However, the petitioner says that the
children do not need further protection because the threatened
harm occurred through “acci dental nmeans” and that such harm
fromthe same source is highly unlikely to occur again.

SRS does not dispute that the petitioner had no intention
of leaving the three children in the van. However, it does
not agree that the threatened harm occurred through
"accidental neans". In its nmenorandum SRS exhaustively
di scusses definitions of "accidental" used in the crimnal,
tort and insurance fields. However, none of those definitions
seens adequate to describing an "accident” in the real mof the
child protection area. Justice Benjam n Cardozo of the United

States Suprene Court, as SRS pointed out, has said that "an

accident is what the public calls an accident.” Quoted in



Fair Hearing No. 17,588 Page 16

W ckman v. Northwestern National |nsurance Conpany, 908 F.2d
1077 (1990) This statenent seens closest to the truth of the
matter and neans that each case nust be assessed by reasonabl e
people on its own facts. The adoption of a general definition
of "accidental"” would likely be neither possible nor
desirable, as the Vernont |egislature undoubtedly realized
when it failed to define this termin the child protection
statute-—a statute which is otherwise replete with
definitions. See 33 V.S. A § 4912,

Turning then to the facts of this case, SRS first argues
that the children were left in the van "by other than
acci dental neans" because the petitioner intentionally took
the children on a field trip w thout any nechanisns in place
to insure their supervision. To be sure, the petitioner
intentionally drove these children in the day care van to the
field trip. However, there is no evidence that the petitioner
had forned the intention that her transportation and
supervi sion of these three children would not include
mechani snms to insure their safety.

SRS argues alternatively that the children were left in
the van by "other than accidental neans" because the
petitioner recklessly took themon a field trip wthout any

mechani snms in place to insure their supervision. SRS argues
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that there is a |l evel of behavior between an intentional act
and a pure unavoi dabl e accident that can place children at

ri sk of harmand from which children need to be protected.
Relying on the holding in GS., 157 N.J. 161, 723 A 2d 6123
(1999), SRS asserts that the Vernont |egislature, |ike the New
Jersey legislature, nmeant by the term "by other than

acci dental nmeans" to protect children not only from
intentional acts and their harnful consequences but also from
reckl ess acts and their harnful consequences.

There can be no doubt fromthe context and | anguage in
the statute cited above that the Vernont | egislature was
trying to protect children from persons who woul d expose them
to harm There is nothing in the statute which would restrict
protecting children from harm caused by intentional actions
only. "Intentional"™ is not the opposite of "accidental" but
is, as SRS argues, a quality along a continuum The
| egi slature has elimnated only the "accidental” fromits

targeted behavior. It nust be concluded, therefore, that,

31Inthis case a child protection statute in New Jersey with a sinilar
exenption for injuries caused "other than by accidental neans" was held to
i ncl ude conduct that was not intentional but was so reckless as to cause
injury. In that case a respite caregiver confused about the dosage of

nmedi cation to give a sick child gave the child a huge overdose of the

medi cation instead of calling the nother for clarification of the anpunt
to be given. The Court concluded that the caregiver who regularly

di spensed nedi cation was well aware that harmcould occur if the wong



Fair Hearing No. 17,588 Page 18

"reckl ess" behavior, which is neither intentional nor
accidental, is behavior also targeted by the statute.

The New Jersey Suprene Court, relying on a statutory
definition in its abuse statute, described a person who
engages in reckless behavior as one who fails to "exercise a
m ni mum degree of care when he or she is aware of a danger
inherent in a situation and fails adequately to supervise the
child or recklessly creates a risk of serious injury to that
child." 1d. at 169. Thus, a person who sees a child run into
a busy street but does not intervene, a person who gives a
dose of nedication to a child without first determning the
correct amount, or a person who allows a small child to use a
hot iron is engaged in reckl ess behavior.

Wi | e SRS encourages the adoption of a standard sim | ar
to that used by New Jersey, it has stated that it would not
i nclude persons in this definition who created a risk of harm
t hrough nonentary inattention. The petitioner does not
di sagree with this definition of reckless behavior but also
argues that other kinds of cul pabl e behavior should not be
consi dered reckless. She points out that the Vernont Suprene

Court has defined "gross negligence”, which is another way of

dose was given but went ahead and adnini stered the nedication w thout
verifying the proper dose.
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sayi ng reckl ess behavior (See generally the discussion of
these terms in GS., id.), in a simlar way as the New Jersey
court but has pointed out several nore exceptions. Rivard V.
Roy 124 Wt. 32 (1963). Wiile the Vernont court simlarly
defines "gross negligence" or reckless behavior as the failure
to exercise even a slight degree of care and an indifference
to the duty owed to another, it adds that "an error of

j udgenent, nonentary inattention and | oss of presence of m nd"
do not fall into the former category. 1d at 35. Gven this
description of reckless behavior by our own Suprene Court, it
makes sense to refer to it when determ ni ng whet her abuse or
negl ect was "by other than accidental neans". The test then,
must be whether the act (a) denonstrated a failure to exercise
a mnimal degree of care or showed an indifference to a duty
owed to another and (b) was not nerely an error of judgenent,
nmomentary inattention or |oss of presence of m nd.

In order to apply this test to the present case, it is
necessary to | ook closely at what the petitioner's actions
were during the days |leading up to and on the day when the
risk of harmwas created. The evidence shows that the
petitioner prepared a list of children who were riding in her
van (al though two children on the list did not ultimately ride

in that van) and fornulated a plan to unload and supervise the
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children fromher van after they were unl oaded. The
petitioner was not in charge of unloading the children from
the van, but assisted in that activity to the extent she was
abl e before her duties to supervise the unloaded children from
her van, as well as several other children, took her attention
away. She had no reason to believe that the person in charge
of unl oading the van had not conpleted her duties. She
escorted what she believed were all of the children she had
brought in the van plus several others to the museum \Wen
she was inside she relied on the person who was in charge of
the trip, an experienced child care supervisor, to account for
and sort the children. She had no reason to believe that that
person had not accounted for the group of children before she
divided theminto smaller groups. The petitioner renmained
with the children to whom she was assigned until she was
call ed outside by the nmanager and police. At that tinme she
| eft the children she was supervising in the specific care of
ot her adults. When she returned hone she call ed each parent
of a child on the field trip to informthem of what had
occurred and called SRS herself to report the incident.

Wiile it was true that the petitioner had no witten
procedures for field trips, the informal procedures used had

al ways worked in the past and the petitioner had no reason to
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believe that they would not work on this trip. There is no
evi dence that the petitioner was aware of new regul ati ons
pronul gated by the Departnent requiring witten field trip
procedures or their inportance to the children's safety.

These facts do not neet the test set forth above. The
petitioner was clearly making an attenpt to care for the
children in her van and the other children who were on the
field trip that day. She was far fromindifferent to her duty
to the children. Wile she may not have perfectly perforned
her duties, the m stakes she made were not based on a | ack of
due care for her charges. Wile in hindsight she could surely
have had a nore effective plan for safeguarding the children,
she at | east had sone plan neant to address the safety of the
children. Simlarly while she could have exercised nore
caution by making sure that her enployees were actually doing
their jobs, there was no evidence that she needed to doubt
that they woul d take reasonabl e steps to protect the children.
The petitioner's m stakes sprang not froma |lack of care but
rather froma |ack of presence of m nd caused by her need to
supervise children at the rear of the car. Her distraction at
t hat nmonment was probably conmpounded by bad judgenent in not
tal king over the unloading with her partner before they went

in the nuseum However, it cannot be said that the petitioner
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at any point realized there was a potential danger to these
children and chose not to take any action to prevent it. The
petitioner's behavior was either sinple inattention, poor
judgnent or a loss of presence of mnd, not a reckless act.
Since the petitioner neither intended that the children should
be unsupervised nor acted recklessly with regard to their
supervision, it nust be concluded that her actions fall into
the category of "accidental."

SRS has internal criteria it uses in deciding when to
substantiate a risk of harm The pertinent parts prescribe as
fol |l ows:

1. If the investigation was of a single, egregious act
or omi ssion of the parent or caretaker, the report
shoul d be substantiated if a reasonable person would
believe that all four of the following criteria are
net :

e The parent or caretaker did the act alleged;

e The act was egregious;

e There was a significant risk that the child could
have been physically injured as a result; and

e The physical injury would be serious

2. If the investigation was of risk of harm caused by
ot her circunstances, the investigation should result
in substantiati on when a reasonabl e person woul d
believe that all four of the following criteria are
met :

e The child was w thout supervision appropriate for
his or her age or circunstances;

e There is a significant risk that the child could
have been physical injured as a result;
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e The physical injury would be serious; and

e The caretaker has not taken effective steps to
reduce or elimnate that risk.

Soci al Services Policy Mnual
InterimPolicy No. 55

SRS used criteria nunber one above to find that the
petitioner had abused the three children. The facts do not
support the use of that criteria because the petitioner did
not commt an egregious act which led to the risk of harm As
was poi nted out above, the petitioner did have sone nechani snms
to insure the safety of the children that day which failed
when they were not properly carried out. The petitioner
failed to notice that the children were not out of the van
because she was absorbed in watching other children. While
the situation in which the children were placed was surely
egregious the petitioner commtted no act which contributed to
this situation which could fairly be described as egregi ous
itself.* Therefore, the criteria in nunber one should not
have been used in this case.

SRS second set of criteria above nore accurately
describes this case. Three children were w thout supervision

appropriate for their age or circunstance for a half an hour

4 As the parties point out, egregious is defined as "conspi cuously bad".
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or so. They were exposed to a significant risk of serious
injury. But a finding can only be nmade under this criteria if
t he caretaker has not taken effective steps to reduce or
elimnate the risk. In this case, the petitioner drew up a
witten plan to be followed on all field trips the next day.
SRS has not indicated that it considers this plan to be
ineffective in any way. Therefore, the abuse should not have
been substantiated under its own policies.

The final and nost inportant consideration in this matter
is whether it is necessary to place this incident in the
registry in order to protect these and other children from
simlar harmin the future at the hands of the petitioner.

The answer to this is no. The legislature created the

regi stry, as pointed out above, to protect the health and

wel fare of children. There is nothing in the facts of this
case which indicate that the petitioner is likely to nmake an
error like this in the future. She was a caretaker with

el even years' experience as a programdirector. She was (and
still is) respected by those with whom she worked as a person
who provided good care to children. She has absolutely no
record of ever abusing children in the past. Wile the danger
to which these children was exposed was serious, the

petitioner was not the reckless cause of it. It is safe to
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say after the trauma the petitioner has suffered and the

| essons she | earned that day that she will take extraordinary
steps to prevent such an incident fromever occurring again.
There is no reason to place her name in the registry.

It is inportant to point out that the three smal
children were not left in the van solely because of the
petitioner's actions. Nancy, the caretaker who was supposed
to unl oad the van, stopped her task because she believed the
petitioner had taken all the children out of the van although
she neither observed nor was told that this occurred.

Al t hough she wal ked by the wi ndows of the van to the parking

| ot she did not |look inside to insure that they were out.

Maur een, the organi zer and supervisor of the trip, knew she
was supposed to account for every child once inside the museum
but had no master list and did not head count. Had either of

t hese persons actually perforned their duties, it is likely
that these three children would not have been placed in such
danger. However, neither of these persons was placed in the
registry.

It appears that SRS took this action against the
petitioner because it felt that this chain of failures was her
fault as the overall director of the center. Wile SRS may

have evi dence that these failures occurred because of a | ack
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of adequate procedures and staff training® such systemc
failures are nore appropriately addressed through sanctions or
revocation of the facility's |icense than through this
process. SRS can protect all of these children against the
risk of harmfroma poorly run day care center by enforcing
its regulatory provisions. As SRS has failed to show that it
had accurate information which would | ead a reasonabl e person
to believe that the petitioner herself had abused these three
children, the petitioner’s request to expunge the record

shoul d be grant ed.

5 Had SRS shown that the petitioner knew or shoul d have known that a |ack
of witten procedures for field trips was creating a risk for her

children, this matter m ght have turned out differently. It was true that
SRS presented evidence that the regul ati ons had been recently revised to
require witten policies. However, there was no evidence presented that
the petitioner was provided with these regulations or that she was
infornmed that children were at a risk of harmw thout witten policies.

In addition, there is no evidence that this event occurred because of a
lack of witten policies. The three persons involved in creating this
situation were aware of the procedures they were to have followed. The
first two, the petitioner and Nancy, did not follow the unloading
procedures through a communi cati on m stake. Maureen acknow edged that she
was awar e she shoul d have accounted for the children but failed to do so.
The fact that sone drivers were not aware of the procedures woul d have
been relevant if those drivers had not enpl oyed sufficient other nethods
and had put their children at a risk of danger as well. However, that did
not happen in this case. It would be nore fair to say that this problem
was related to what turned out to be ineffective procedures and staff
failures to follow through with themthan to the fact that they were not
witten. There is no evidence that the petitioner believed that the
procedures she and her two staff nmenbers were using were ineffective since
t he procedures had worked up to that tine.



