STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 17,497
g

)

Appeal of )

| NTRODUCTI ON

The petitioner appeals a decision of the Departnent of
Prevention, Assistance, Transition, and Health Access (PATH)
finding that she was not eligible for RUFA benefits due to a

hi gh ri sk pregnancy.

FI NDI NGS OF FACT

1. The petitioner is a twenty-one-year-old woman with
no children who noved to Vernont from West Virginia in August
of |ast year. She has a GED (high school graduate equival ency
di pl oma) and had worked as a certified nursing assistant
before noving to this state. On October 5, 2001, at a tine
when the petitioner was al nost five nonths pregnant, she cane
into the PATH office to find out what benefits she m ght be
eligible for.

2. On that day an application for Food Stanps and VHAP
assi stance was taken. The petitioner understood the
eligibility specialist to say that w thout any children she

woul d not be eligible for RUFA benefits until 60-days before
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t he baby was born. Based on that information she did not ask
for RUFA benefits. During a subsequent discussion with the
wor ker’ s supervisor, the petitioner was told that she m ght be
eligible for RUFA benefits up to ninety days before her child
was born.

3. The petitioner reapplied for benefits on Decenber 3,
2002. At that time, she was living in a notel with her
boyfriend and was expecting the baby to arrive around February
14, 2002. In order to determne her eligibility, the
Department sent a questionnaire to her physician asking
gquestions about the petitioner’s health and her abilities to
do work.

4. The questionnaire returned by her physician
i ndicated that the petitioner was experiencing back pain and
had been advised to use heat, to rest and to take Tyl enol for
that mal ady. O herwi se, her prenatal care was |listed as
“routine”. Her physician said that due to her pregnancy and
backache she was restricted wwth regard to lifting to a
maxi mum of ten pounds. He felt she could sit for up to eight
hours per day and stand or walk for up to five hours per day.
She had no nental problenms and her prognosis was good.

5. The Departnent considered this information and

determ ned that there was not sufficient evidence to concl ude
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that the petitioner suffered froma high-risk pregnancy that
precl uded her from doing any work. She was deni ed RUFA
benefits at that tine.

6. The petitioner reapplied on January 18, 2002. At
that time she was found eligible for RUFA benefits based on
the fact that her child was expected to be born within thirty
days.

7. The petitioner appeal ed the denial of benefits from
Novenber 15, 2001 to January 15, 2002 saying that she was
unable to work. She reported that she spent nost of that tine
in her residences (she lived with several friends during this
time) and left only to attend to necessary duties such as
grocery shopping for a couple of hours at a tinme. She stayed
of f her feet as nmuch as possible and el evated her feet and
|l egs. She had a m scarriage a couple of years before at nine
weeks and felt it was prudent to take it easy. She had one
experience where she went to the energency room of the
hospital after a hard kick fromthe baby caused her bl adder to
di scharge. She was told that the baby was in the breech
position. Her inactivity during this tinme was confirmed by
the aunt of the petitioner’s boyfriend who saw her every day.

8. The petitioner’s testinony that she ceased all but

necessary activity is found to be credi ble. However, it
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cannot be found based on the physician’s report that he
prescribed total inactivity to deal with her backaches. The
petitioner was given anple opportunity after the hearing to
provide clarification from her physician that he considered
hers a high-risk pregnancy which woul d have prevented working
at any job. However, the petitioner did not provide further

docunent ati on.

ORDER

The decision of the Departnent is affirned.

REASONS

RUFA regul ations all ow an adult woman wi thout children to
obtain benefits if she is pregnant and the “delivery date
falls within the next 30 days” and the child would be eligible
for Reach Up. WA M 2242(2). The regulations further allow
a pregnant worman who is “unable to work due to a high-risk
pregnancy” to receive benefits if her “expected delivery date
falls within the three-nonth period follow ng the nonth of
application”. WA M 2242(3)(b). That regulation is detailed
with regard to how the determi nation of “unable to work” is

made:
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The ability to work of all other pregnant wonen havi ng no
children in their household who seek ANFC [ now RUFA]
benefits before the 30'" day i medi ately preceding the
pregnant wonman’ s expected delivery date . . . shall be
determ ned on the basis of a case-by-case assessnent of

t he nedi cal conditions present, to what degree those
conditions are controlled or nodified by treatnent, and
ot her rel evant nedical factors.

This determi nation shall be nmade by the comm ssioner or
his or her designee on the basis of nedical evidence
provi ded by the wonman’s obstetrician, nurse-mdw fe, or
by other qualified nedical professionals (as determ ned
by the comm ssioner or his or her designee) and obtai ned
by the pregnant wonan, and additional nedical data when
deened necessary by the comm ssioner or his or her

desi gnee, which he or she shall obtain fromthe treating
obstetrician, nurse-mdw fe, or other qualified nedical
prof essional, or on a consultative basis.

The determ nation of a pregnant woman’s ability to work
shal | be based on whether she can perform any substanti al
gai nful activity which exists in the |ocal or adjacent

| abor markets and shall not be limted to a determ nation
of whether she is able to performwork in which she is
currently or has been previously engaged. Non-nedical
factors, including but not limted to previous enpl oynent
hi story, current enploynent status and availability of
alternative sources of inconme support, and health-rel ated
factors such as a pattern of substance abuse on the part
of the pregnant woman, or other high-risk behaviors on
her part, shall not be the basis of a determ nation that
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a pregnant wonman is unable to work due to a high-risk
pregnancy.

WA M 2242(3)(b)

The Departnent decided that the petitioner’s Iimtations
were not significant enough to keep her from performng al
substantial gainful activity available in the |Iocal |abor
market. It should be noted that under the Social Security
regul ati ons, which use | anguage very simlar to that found in
this regulation, a person who can only do light work (the
category of work described by this physician), and who is
young i s consi dered capabl e of substantial gainful activity
even if she is unskilled and illiterate or incapable of
communi cating in English. See. 20 CFR, Subpart P, Appendix 1
Rul e 202.00. This petitioner has sonme nursing assistant
skills as well as a high school diploma. It was not
unreasonabl e for the Departnent to conclude that she could
engage in sonme substantial gainful activity during her seventh
and ei ghth nont hs of pregnancy.

The petitioner had the opportunity to show that this
assessnment was wong by obtaining information from her
physi cian stating that he had i ndeed ordered her to bed rest

and had restricted her fromenpl oynent during the tine at
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i ssue. The petitioner did not present such supporting
evidence. It nmust be determ ned, therefore, that the
Department was correct in concluding that the petitioner did
not qualify for extended prenatal benefits based on a high-
ri sk pregnancy. As the Departnent’s decision is consistent
with its regulations, it nmust be upheld by the Board.

HHH



